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PREFACE

ow it is common knowledge that John Rawls’ book A Theory

of Justice (1971) initiated influential normative discourses

that during the last two decades have dramatically changed
the scene both within ethics and political philosophy. Thus meta-
theoretical and historical orientations in reseach have been forced to
give room to discussions dealing with substantial and normative prob-
lems of our contemporary modernity. This intellectual process, which
started in America and has passed through most European countries
as well, has influenced both academies and the wider political public.
One of its major consequences has been the increasing demand for,
and consequently the raising profile of, philosopy in various social
and political contexts.

The new situation has had positive effects on academic
discourses themselves. Thus, in the contemporary debates on the
foundations and limits of liberalism as well as possible alternatives to
its different versions, the historical backgrounds have been studied
more intensively than perhaps ever before, and also with new insights.
Some of the defenders of liberalism as well as their communitarian
critics have been able to adopt very much the same kind of position
of a mediator between tradition and the actual situation, between
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academic contexts and wider publicity, as did many classics on
modern ethical and political thought (e.g. Hobbes, Locke, Smith,
Rousseau, Kant and Hegel) in their time. This means that, most
likely, we are nowadays better prepared to confront these classics
on those levels of intentions on which they themselves worked.

The new situation can be clearly seen in contemporary Hegel-
research. True, our picture of Hegel has been changed considerable
by the new critical edition of his works — though we still have to wait
for the new edition of Rechtsphilosophie — and by excellent new
translations. But our picture has also changed because of the
important efforts to understand Hegel’s problems as well as many
of his solutions in the light of our present normative concerns. After
all, we are Hegel’s contemporaries in several respects. Thus, through
our present optics we are better able to understand and learn from
Hegel’s attempts to steer his philosophy of right between two
unattractive enemies: the conservative defenders of the German
tradition and the liberals, whose thinking in his eyes was always far
too abstract and formal. Although many of Hegel’s metaphysical
arguments are difficult to follow (let alone to accept) today, they
seem to make possible a very interesting position between various
forms of liberalism inspired by both Hobbes and Locke as well as
Rousseau and Kant, and communitarianism inspired by Aristotle and
Herder, among others. Many recent studies of Hegel evidence that
we can still learn a lot from him when dealing with the ethical and
political problems of our time.

The contemporary discussions between liberals and
communitarians certainly provide one of the contexts in which many
of the studies in the present book have been written and in which
they may be read. The present collection, however, was not intended
in the first place to relate Hegel’s thought to those discussions. The
texts collected here were originally read in a colloquim in Jyvaskylad
in May 1996. To the meeting we invited Finnish scholars working
with Hegel’s philosophy of right and Dr. Michael Quante from
Miinster. Hegel’s Grundlinien der Philosophie des Rechts was
the theme of the meeting not only because of our scholarly interests
in Hegel’s book, but also because the book had appeared in Finnish
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as the translation of Markus Wahlberg in 1994.! The colloquium
was thus a celebration of this event, as is this collection.

The present contributions discuss various parts and themes
of Hegel’s Elements of the Philosophy of Right (PR). Markus
Wahlberg, who teaches criminal law in Helsinki, studies the
interpretation and criticism of Hegel’s theory of punishment as put
forward by an influental legal scholar in Finland, Karl Gustav
Ehrstrom, at the end of the last century. Tuija Pulkkinen, who
currently conducts women studies in Helsinki, proposes an inter-
pretation of Hegel’s position in respect of Kantian morality and also
discusses the ideas of the most important Finnish Hegelian of all
times, J.V. Snellman, who in his reading of Hegel’s PR emphasizes
strongly the themes in the chapter dealing with morality.

Michael Quante, who teaches philosophy in Miinster as an
assistant of Ludwig Siep, a prominent Hegel scholar, discusses
various contemporary theories of personal autonomy, suggesting that
Hegel’s holistic approach contains several ideas still worth serious
reflection when we consider the principal problems of our con-
temporary theories. Jussi Kotkavirta, who teaches philosophy in
Jyviskyld, discusses the notions of happiness and welfare as well as
their roles in Hegel’s argumentation, also indicating Hegel’s
significance for our contemporary discussions about the good life.

Markku M ki, who teaches philosophy in Tampere, makes a
broad comparison of Hegel’s and Rousseau’s ways of thinking about
modern society, finding both interesting affinities and differences.
Ossi Martikainen, who is a postgraduate student in Jyviskyla,
discusses Hegel’s paragraph 260, where the principle of subjectivity,
according to Hegel a central aspect of modernity, is presented,
indicating the roles this principle has in the theory of Sittlichkeit set
outin PR.

Eerik Lagerspetz, who works as professor of philosophy in Jy-

"G.WLUF. Hegel, Oikeusfilosofian pddpiirteet eli luonnonoikeuden ja val-
tiotieteen perusteet. Johdannon laatineet Juha Manninen ja Markus
Wahlberg. Pohjoinen, Oulu 1994.
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vaskyld, discusses Hegel’s and Hobbes’ theories of constitution,
comparing their arguments against the principle of the sovereignty
of the people and placing Hegel in a broader context of constitutional
development. Finally, Hannu Sivenius, who teaches philosophy in
Helsinki, discusses F.W.J. Schelling’s less known ideas concerning
the state and his criticism of Hegel’s PR after Hegel’s death.

Jussi Kotkavirta



Markus Wahlberg

PUNISHMENT AS IDEAL
RECONCILIATION AND
REAL REGENERATION

Karl Gustaf Ehrstrom’s Interpretation and Criticism of
Hegel’s Theory of Punishment’

— one of his “favorite subjects” — would of course require

detailed historical and systematical study of the development
and results of his absolute idealism. On the other hand: in the latest
monographs® which concentrate on the subject especially in the con-
text of the Elements of the Philosophy of Right (PR) there is a
tendency to almost completely ignore what the Hegelian specialists
in criminal law in the nineteenth century have accomplished. Karl
Gustaf Ehrstrom’s paraphrase and criticism of Hegel’s theory of
punishment as it is construed basically in the First Part of the PR will
allow me to explicate my own position as a critic of a critical criti-
cism in taking into consideration some other crucial passages from
Hegel’s treatise. For reasons that are easy to understand, I must
abstract in this essay from Ehrstrom’s own ‘moving principle of the

Reoonstruction and criticism of Hegel’s views on punishment
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concept’ as he develops it as a critique of all the traditional relative
and absolute theories of punishment in his various texts.’> But I hope
that the citations from PR will in a way compensate for Ehrstrom’s
purely “negative dialectic” by giving it a somewhat more concrete
context.

Hegel, with his view on punishment as “the negation of the ne-
gation” and “the right of the criminal”, is widely known. But who
was Karl Gustaf Ehrstrom?

Karl Gustaf Ehrstrom (17 March 1822-23 October 1886) was
a Finnish Hegelian and the most important draftsman of the total
reform of the Finnish Criminal Law in the second half of the nine-
teenth century. With two other well-educated experts on criminal
law he prepared the committee report of 1875, which was the basis
for all central reforms of criminal law and especially of the Finnish
Penal Code of 1889. Moreover, for all practical purposes he single-
handedly prepared the draft of the general part of this code, which
contains the philosophically most interesting concepts of criminal
law. When the Penal Code was enacted some three years after his
death, many of his proposed provisions were wholly abandoned or
partially changed because they were seen to be “too theoretical”.
However, one can say that in its entirety the Penal Code is at least
as much his creation as it is that of his pupil and successor Jaakko
Forsman, professor of criminal law and legal history at the Univer-
sity of Helsinki.

As professor Ehrstrom held the chair from 1860 until 1877, when
he was appointed senator at the Department of Justice of the Finn-
ish Senate. In the spring of 1886 he was notified to assume the
office of the Attorney General, the highest authority of justice within
the Grand Dutchy of Finland as a part of Russian Empire; however
he was able to discharge the duties of his office for only some five
months before he died unexpectedly in October 1886.

Ehrstrom’s printed literary production is not large, but the nearly
5 000 manuscript pages of his lectures in criminal law, legal history
and other branches of jurisprudence fill one with respect for his
ability and profoundness. In short: Ehrstrém was the founder of mod-
ern Finnish criminal law and criminal jurisprudence in the second half
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of the nineteenth century.

In his Lectures on the General Part of the Criminal Law from
the Spring Semester 1860 to the Spring Semester 1861, based on
Berner, Ehrstrom says that the concept of punishment has to be first
developed or defined accurately if one seeks general principles of
criminal law thatare “articulated by philosophical speculation”. And
these principles are included “according to the concept” into theo-
ries of punishment. During the second half of the eighteenth century
the theories proceeded from an attempt to find “the purpose of pun-
ishment”, but at the beginning of the nineteenth century the main
interest was “in explicating what punishment is”.6

As we see, Ehrstrom accepts and then, in developing his own
view, comprehensively but critically adapts the main principles of
various utilitarian or relative theories of punishment whose basic
interest is in the future prevention of crimes: ne peccetur.” But as a
Hegelian, Ehrstrom’s answer to utilitarians on this general level of
the question is that one must first try to define the state’s subjective
right for the use of punishment and secondly the objective principles
which the state has to observe in the use of this subjective right in
practice.®

The gist of retributive or absolute theories as juridical retribu-
tion, quia peccatum est, is juridically that one has the right to punish
only on condition that the act fulfills the general preconditions of
criminal liability and the definitional elements of an offence accord-
ing to the principle of legality and the requirement of voluntary con-
duct.’ Therefore Ehrstrém explains to the utilitarians: “[t]he state
namely cannot use punishment in a way which would differ from its
nature... just as a table should not be used for anything else than to
serve as a table; surely it does not occur to anyone to use a table as
a horse or as some other thing besides a table. How could the state
then be justified to use punishment for something else than to pun-
ish”. And after this, should we say, short analytical analysis long
before modern analytical philosophy, Ehrstrom concludes: “Some-
thing rational cannot refer to anything else than to what it is in ac-
cordance with its concept. Therefore punishment cannot be some-
thing else, and the state as a rational institution cannot be legitimized
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to use punishment as something other than punishment. But this en-
tails that also in the use of punishment one cannot apply any other
principles besides those which emerge from its own essence. In
another words, one has to use punishment so that the use of it re-
mains what it is, namely punishment.””

To put the matter very simply: if we don’t first try to define or at
least characterize the question with some abstract determinations, it
is very plausible that fruitless dispute will result from the effort to
understand what the word ‘punishment’” means every time it is used.
That is Ehrstrom’s pointin his critique of the traditional relative and
absolute theories, and one can say that his own dialectical “develop-
ment of the concept” in its entirety shows how utilitarians and
retributivists miss the point to the extent that they are not talking
about the justification of the same practices or that their arguments
have different weight at the different levels of criminal justice prac-
tice.!!

Ehrstrom indeed recognizes many central utilitarian aspects at
the general legislative and particular applicative levels of the crimi-
nal justice system, and especially with respect to the carrying out of
an individual punishment.'> And he even emphasizes that disputes
between the retributivists and the utilitarians have been inevitable
and produced many good results. But the utilitarians see the state as
an institution which exists only for citizens, to protect their private
interests and to promote their welfare, which in turn means that they
don’trealize that the state finds its justification “through its own self
and its own existence”."? But as already stated, here it is not possi-
ble to present Ehrstrom’s “dialectic of theories of punishment” in its
totality. Therefore we shall make — through some critical assess-
ments — a transition to Hegel’s theory.

Transition to Hegel’s Theory

Ehrstrom criticizes the utilitarians or advocates of relative theories
for neglecting the concepts of crime and punishment. But neither
does he accept the absolute theories of Immanuel Kant, Karl Salomo
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Zachariae' and Hermann Wilhelm Eduard Henke'.

In Ehrstrom’s opinion, Kant as a political theorist was also not
consistent in that he let the state have its justification in the social
contract'® and yet saw punishment as a requirement of reason. Be-
cause the goal, end or purpose of the state did not lie in the state
itself but in the protection of its members, Kant should have held
that the end of punishment also lay in that protection. However,
according to Ehrstrom, he stepped beyond this utilitarian and
contractarian point of view when he saw in punishment a retributive
end in itself. Therefore, Kant’s reasoning on this point was incon-
sistent.!’

Zachariae likewise based his theory on a similar view. Crime
was not directed against the right in and for itself but against the
individual rights of citizens. And if he had been logical he should
have seen punishment as a means of protecting those rights. But he
tried to see in it something higher — a retribution required by reason
or justice. The crime on the other hand was not in Zachariae’s theory
an attack against rational order or system of the world. And hence a
deep abyss lies between his concepts of crime and punishment.'®

In Henke’s theory, this abyss was slightly adjusted. According
to Henke, a crime affected not only the outward social order but
infringed also on the reason within the right being in and for itself;
and crime was based on the guilt of an offender itself, whereof his
conscience bears witness.!” Therefore he saw crime as an attack
on the eternally valid rational or absolute system of the world, of
which every human being has a more or less clear consciousness in
his conscience. But he did not recognize that this system of the
world is not only present in an individual’s conscience but in outward
social life too. According to Ehrstrom, this social life also has its
constitution in the spiritual laws of reason, which are totally inde-
pendent of contracts and interventions of individual citizens of a state.
But Henke saw in crime only an attack against the rational con-
sciousness in an individual’s conscience, but not an attack against
the valid order of outward social life. According to his theory, there-
fore, punishment was directed only against an attack which a crimi-
nal had caused to himself in his conscience and not also against the
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criminal’s attack upon the actually rational system of society.*

Itis particularly Henke’s emphasis on the subjective side of crime
and its negation or punishment as the only morally ideal regeneration
that Ehrstrom criticizes as one-sided. And the remedy for that nar-
rowness of subjective or formal morality he seeks in Hegel. But first
—as he says in his lectures — he wants to recapitulate “for the Gen-
tlemen” Hegel’s conception of the state. And so would I also like to
do in this article.?!

Comments on Hegel’s Theory of the State

As we have already noticed, in certain passages Ehrstrom is in so-
cial or ethical theory a Hegelian who uses Hegel’s philosophical-
technical terminology notonly in his conceptual developments in crimi-
nal law theory but also at the metaphysical and ethical level. But the
reason for commenting more comprehensively on certain essential
points in Ehrstrom’s paraphrase of Hegel is the fact that he thereaf-
ter criticizes Hegel for being objectively one-sided in his theory of
punishment.

Ehrstrom first paraphrases the Hegelian conception of the es-
sence of the state: it does not have its ground in a contract between
its members but in the eternally valid laws of reason which would
rule even if the members of a society decided to dissolve the state.
For, according to and led by their own rational or reasonable es-
sence, they would inevitably constitute a new state. Whether they
wished it or not, the necessity of reason would in any case coerce
them to live as members of a state.*

A thorough explication of this passage would require a separate
study of its own. Here I only wish to point out that in Hegel himself
1) the sting of the critique is directed against all the main social
contract theories, should we say, from Hobbes to Fichte, which see
the exeundum e statu naturae in different kinds of imaginary con-
tracts between the members of society. And that is for Hegel, and
for Ehrstrom too, most objectionable on the grounds that the natural
law tradition intends to found the state on relations of abstract right

10
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and in particular on property relations, which are the properrealm of
civil society, the realm where individual needs are created, satisfied
and fortified with an ever-growing set of social and artificial de-
sires.” But 2) at the same time our speculative idealists of course
make sarcastic objections to reactionary absolutism, which treats
the state as the monarch’s private property with an arbitrary admin-
istration of justice, etc.?*

Most of the social contract theorists, with the possible exception
of Hobbes, accepted the basis of what was later to be called the rule
of law state. And the same goes also for Hegel, particularly in the
Section The Adminstration of Justice in PR. Hegel even systemati-
cally emphasizes the significance of the rule of law as a protective
principle in civil society in locating its basic institution, the court of
law, not in the state proper but in civil society, where it functions as
the mediating conceptual formation between the two extremes: on
the one hand the system of needs or economics and on the other
hand the police and corporations.

Similarly, Ehrstrom has a realistic vision of the chances of the
pure “coercion of reason” in bourgeois civil society: “[b]ut it does
not follow that the concrete legislation should always and every-
where be in accordance with the eternally right; on the contrary,
many bad laws exist which contradict the laws of reason.”> Con-
crete legislation namely depends on the view of law and justice of its
legislators, and this is, as is well known, highly variable — it depends
on the cultural stand of the legislators”.”

As an absolute idealist it is easy for Ehrstrom to be optimistic
anyway: “[b]ut the concrete legislation must after all advance in
more and more explicit comprehension of the eternally right and
strive to bring it into force in itself. All of world history also bears
witness to this progress.”?’

Hegel’s Theory of Punishment

The premise is then constructed in itself. But Ehrstrom’s paraphrase
of Hegel’s theory of punishment nevertheless fills nearly five pages.

11
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In developing the premise I must therefore limit myself to citing only
the main points of Ehrstrom’s text without commenting at length on
it or without comparing it thoroughly with Hegel’s original.

Ehrstrom indeed accepts also Hegel’s determination of the con-
cept of right, which he paraphrases as follows: “[t]he right consti-
tutes itself in those eternal laws of reason on which the state is
based and as they manifest themselves in outward social order. The
right is... thus the outward existence of the eternal reason in the
state, and as such it is beyond any particular legislation, even if it has
to manifest itself in particular laws.”?8

When Ehrstréom then begins to describe Hegel’s theory of pun-
ishment, he emphasizes that in principle it deals with those “eternal
laws of reason” and not with concrete legislation.”” And those laws
of reason constitute “the essence of the right” so that “the general
rational will gives itself an outward existence”. But because “the
outward existence of reason” is precisely “the outward rational so-
cial order, it comprehends and contains the rights of all and every-
body”. Hence “the right is the basic concept of the rights of all and
everybody, in which reason has its outward existence”.*

This description paraphrases Hegel’s characterization of the
abstract realisation of the concept of the general free will in itself
and in the external rights. But if the will is so in principle or, ab-
stractly taken, absolutely free, how can one coerce it — for evidently
there must be at least some coercion in crime and in its negative
correlate, punishment? At the most general level, Ehrstrom contin-
ues, “[r]eason or the general will in itself cannot be coerced; it is
only in those outward rights that its coercion is possible.”* And then
Ehrstrom paraphrases Hegel’s concept of crime as it is determined
in the section “Wrong” in “Abstract Right”:

The rationality of an individual has its ground in the equivalence
of his will with the eternal reason or general rational will. If an
individual will now infringes on some of those rights into which
the existence of the rightful or general rational will differentiates
itself, the individual exerts force on the general will. At the same
time, however, he contradicts the rational essence within him-

12
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self and therefore shows himself to be irrational. The crime is
coercion which anindividual will directs to the right; an infringe-
ment of the outward existence of rationality. The coercion which
the crime contains, or the infringement of right caused by it, thus
contradicts the rational system of the world.*

Therefore, according to the philosopher’s standpoint, “[t]he right as
eternally rational has to bring itself into force against that irrational-
ity. In this way the right manifests its sovereignty as the second
coercion directed against the individual will, cancelling the first act
of coercion and restoring the right.”**

Ehrstrom has thus determined the crime and punishment from
the philosopher’s standpoint. But he continues his paraphrase of Hegel
and says that the crime’s cancellation or negation is even the end or
the goal of the punishment: “[a]nd because the punishment is itself
just this cancellation of the negation of the right, punishment is for
that reason a rational end in itself without any other ends”. And then
Ehrstrom comes to the crucial point:

“But in cancelling the wrong it at the same time restores the
right and is thus just, and as such it is just not only as a require-
ment of reason or the general will but also as a requirement of
the offender’s own reason. For as a rational being he also rec-
ognizes this requirement of reason that the irrational, the wrong,
the crime must be cancelled and that reason must reign. The
law he has infringed on is also the general law of reason he has
acknowledged, and for that reason he has infringed also on his
own law which contains the commandment of the right not only
forothers but also for himself. Therefore it includes his right too,
and when he is punished there happens nothing but what he has
accomplished through his irrational act or crime and what he as
a rational essence recognizes as right. Thus the punishment is
justified also for the offender himself; and when being punished
in this way he is treated and honoured as a thinking, rational
being — as the one who is known for what he has done”.*

13
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What do all these speculative propositions imply? From the philoso-
pher’s standpoint, they imply that Hegel and Ehrstrom place, objec-
tively or in principle or in itself,* a person — be he subjectively or
actually or for itself* in his intentions a Kantian moral angel with
good will as his only motive or the most wretched fellow with brutish
utilitarian motives or anybody else — in the same position when the
question is of the abstract justification of punishment. The very thin
grounds of the preconditions of this justification are expressed in the
part “Abstract Right” in PR, especially in paragraphs 36, 38 and 45-
49.

In § 36 Hegel first says that the abstract personality of every
human being as a person contains in itself the capacity for right and
therefore posits the basic commandment of abstract or natural law:
be a person and respect others as persons. From the point of view
of legal punishment, this means penal capacity as the precondition
of criminal liability.>’

In § 38 Hegel says that precisely because of the abstractness or
the abstract universality of natural law, the abstract rights of a per-
son are limited to the negative: not to violate an individual’s person-
ality and what ensues from the individual’s personality. To put it very
simply, this means that the only goods (Rechtsgiiter) natural law is
expected to protect are life, physical inviolability, external freedom
and, in a very unspecified way, the private or personal property of a
person.’®

Now we may understand what Ehrstrém means when he writes:
“[i]n this way the right, which is the basic concept of all [personal]
rights, differentiates itself into qualitive and quantitative determi-
nations. In the same way, the coercion which a crime contains can
be and as a matter of fact is differentiated into qualitative and quan-
titative determinations”.

On this abstract and phenomenal level, the question is whether
there can be any thing —be it a crime or anything else — which could
be present without some quality and quantity. A crime without any
qualitative and quantitative aspects would be a non-crime or noth-
ing, just as, for example, a piece of private or personal property
without at least one qualitative and quantitative property would not

14
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be property at all.*

Concerning the objective side of crime and punishment, Ehrstrom
continues: “If we now take crime as an instance of coercion which
is directed against those outwardly existing rights or against the right
as existent, then it causes damage which will be cancelled through
civil satisfaction in the form of compensation”.*” However, then comes
another crucial point: “But as a matter of fact, crime is not only an
attack against these rights... but also an attack against the right im-
plicit in the offender himself or against the general rational will; its
own positive existence crime has namely only in the arbitrary will of
the offender himself”.

And then, following in Hegel’s footsteps, Ehrstrom takes again
the philosopher’s standpoint together with that of the legislator and
the judge and imputes to the offender his infringement, which in
principle or in itself is of course on this general level abstracted from
and only implicitely connected to all other rights valid in other con-
ceptual formations in PR:

“The coercion which the punishment contains must thus be di-
rected against the will of the offender. It cannot, however, be
reached within him but only in those rights in which his will is
outwardly existent. Likewise, these rights may differentiate
themselves into qualitative and quantitative determinations.
Therefore the coercion which the punishment contains is also
directed against one of these rights. And because the punish-
ment or cancellation or negation of the crime is coercion against
coercion, this cancellation becomes retribution: equal for equal.
But this retribution is not the specific equality of the two kinds of
coercion, of crime and punishment. It is equality in their value so
that each crime has a punishment equal in terms of its value.”*!

One can say that Ehrstrém’s description of Hegel’s theory of pun-
ishment in the context of Abstract Right is quite accurate. But be-
fore we go on to analyse it in the somewhat larger context of PR, let
us recapitulate Ehrstrom’s critique of Hegel’s theory.

15
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Ehrstrom’s Criticism of Hegel’s Theory
and Hegel’s Answer

Ehrstrom notes accurately that for Hegel only the objective side of
crime as an infringement of rights is significant, and that he disre-
gards its subjective side, i.e. the subject’s guilt. And for that reason
Hegel does not extend the punishment to apply also to the cancella-
tion of subjective wrongfulness in the offender’s will for himself.
Therefore one should punish, for example, crimes of negligence in
the same measure as intentional crimes and unpremeditated crimes
in the same measure as premeditated crimes. Ehrstrom acknowl-
edges thatin PR’s part “Morality” Hegel obviously supports the view
that no one should be punished for an unintentional act; and thus it
follows that Hegel recognizes that crimes of negligence should be
punished more leniently than intentionally committed crimes.** How-
ever, according to Ehrstrom, Hegel forgets to apply this principle to
his theory of punishment, which “leads to injustice and harshness
and is actually useless in practice”.

Moreover, in Ehrstrom’s opinion Hegel’s theory can be criti-
cized by arguing that it allows deterrence, reform, the security of the
state and other relative purposes to influence the execution of the
sentence. But on the other hand Hegel denies that these purposes
are essential elements of punishment: “[i]f namely one allows these
outer purposes of punishment to have a concrete effect on the de-
termination and execution of the punishment, one can never be sure
that a punishment will be preserved as a punishment and will not be
transformed into something else and thus become unjust”. On these
grounds Ehrstrom concludes: “Hegel could not prove them to be
essential elements. Therefore he should not have given them signifi-
cance in the execution of a punishment either.”*?

Since this appears to be a harsh critique, let us at this point see
whether it is justified or not.

What is the real reason behind this negative critique? Putting
aside all kinds of systematical and scholarly disputes,* it is in my
opinion the fact that Ehrstrom was also a practitioner.

16
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One must surely admire Hegel’s social realism and prophetic
insights into the future development of emerging nineteenth-century
industrialized societies.* But — and that is for all practical purposes
the decisive point — he could not give an ethically satisfactory or
justified answer to, as he puts it, “the important question of how
poverty can be remedied”, poverty which according to him threat-
ened to torment especially modern societies.

Concerning the causes of criminality Hegel writes: “Poverty in
itself does not reduce people to a rabble; a rabble is created only by
the disposition associated with poverty, by inwardrebellion against
the rich, against society, the government, etc. It follows that those
who are dependent on contingency become frivolous and lazy like
the Lazzaroni of Naples. This in turn gives rise to the evil that the
rabble do not have sufficient honour to gain their livelihood through
their work. No one can assert a right against nature, but within the
conditions of society hardship at once assumes the form of wrong
inflicted on this or that class.”*

As we can see, Hegel was deeply aware of the main cause of
traditional criminality as he knew it. But as a remedy against it and
all kinds of other anomalies, he was basically able to suggest only
the general social policy of the relatively narrow section on the Po-
lice in PR as well as colonization. Otherwise, one could say that PR
is written in a very Aristotelian manner for an already educated and
fairly virtuous citizen in order to elevate or even sublimate his ethical
consciousness on the speculative level — in the last instance in and
through the Absolute Idea as an absolute spirit*’: “[t]o consider some-
thing rationally means not to bring reason on the object from outside
in order to work upon it, for the object is itself rational for itself; it is
the spirit in its freedom, the highest apex of self-conscious reason,
which gives itself actuality and engenders itself as an existing world;
and the sole business of science is to make conscious this work
which is accomplished by the reason of the thing or matter itself.”*3

Contrary to Hegel, Ehrstrom very deeply understands that the
formal retributive justice of the classical rule of law state and the
utilitarian and integrative general prevention directed against and for
the benefit of the fairly virtuous citizens as potential criminals, on the
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one hand, and especially the utilitarian general, special and individual
prevention directed against wretched fellows as more approximately
actual criminals, on the other hand, are only the formal and empirical
core of rational criminal policy. And that is why he requires that the
control of criminality by the empirical state needs something more
forits justification than the mere speculative explication of “the voice
of reason of the thing itself”. In other words, he realizes and recog-
nizes that for the vast majority of traditional criminals of bourgeois
civil society “the coercion of reason” and utilitarian deterrence and
treatment are not strong enough motives to prevent them from com-
mitting crimes.

Ehrstrom indeed acknowledges that Hegel also had something
to say about the significance of the various relative or utilitarian
purposes of punishment which he subsumed and treated under the
term “danger to public security”.* He even openly paraphrases
Hegel’s concession to limited decisionism in meting out sentences,
which is expressed in PR in the following way: “[I]t is reason itself
thatrecognizes that contingency, contradiction, and semblance have
their (albeit limited) sphere and right, and it does not attempt to re-
duce such contradictions to a just equivalence; here, the only inter-
est present is that of actualization, the interest that some kind of
determination and decision should be reached, no matterhow this is
done (within given limits).”

The foregoing exemplifies the practical limitation of the “specu-
lative concept” on the level of adjudication from the judge’s stand-
point.

Similarly, Ehrstrom recognizes that Hegel sets scales of penal-
ties on the legislative level to depend on “the legislator’s degree of
cultivation or education” which, of course, is always relative.”® With
pleasure he finally writes the following:

“Such is Hegel’s theory of punishment in broad outline. When
he then applies it to society’s criminal laws he observes that
every crime is more or less dangerous to society. For a crime is
not only an attack against the right in itself and against an indi-
vidual’s rights, but also an attack against the societal validity of
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right. In Hegel’s opinion crime therefore on the one hand ap-
pears as more aggravating but on the other hand its weight di-
minishes in proportion to the strength of societal bonds. There-
fore the higher the cultural development is, the more lenient are
the criminal laws.”!

This is Hegel’s conviction and all the marketing society’s utilitarian
calculators of crime and punishment could learn a lot from it. But
there remains the above-mentioned problem of developing a really
effective means of preventing crimes, especially when one takes
into account the huge recidivism rates amongst the rabble. And it is
just this question Ehrstrém concentrates on when he criticizes Hegel
for forgetting the subjective side of crime and punishment.*

Hegel indeed allowed punishment to have also deterrent effects
on the level of legislation and adjudication and reformatory effects,
particularly at the level of its execution. But as an ethical theorist he
was of the opinion that it was not a matter of ‘the speculative con-
cept of punishment’ to clarify and justify these in detail: “The vari-
ous considerations which are relevant to punishment as phenom-
enon and to its relation to the particular consciousness, and which
concern its effect on reprensentational thought (as deterrent, cor-
rective or reformatory etc.), are of essential significance in their
proper context, though primarily only in connection with the modal-
ity of punishment. But they take it for granted that punishment in
and for itself is just.”*?

We may well ask what the word ‘just’ means in this context.
And the answer is in itself or potentially very simple, but for itself or
actually, of course, extremely complicated. In itself it means the
requirement of just retribution as the deliminating factor of punish-
ment on all levels of the practice of the criminal justice system and
thus both from the legislator’s and judge’s as well as the executor’s
standpoint. In the last instance, however, it means that from the
philosopher’s standpoint Hegel wrote his whole book and indeed his
whole encyclopaedic system to demonstrate speculatively to the
phenomenological consciousness of the criminal and of all others
how they must comprehend just punishment in the total context of
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the rationally articulated social world in PR in order to critically rec-
oncile themselves with the empirical criminal justice system, too.

To describe and criticize this would of course be a task of its
own. So let us finally only recapitulate the main points of Ehrstrom’s
Hegel-critique in some detail.

Ehrstrom criticizes Hegel for being unable to deduce the rela-
tive purposes of punishment, which are always a part of its justifica-
tion, from the concept, or as Ehrstrom usually expresses the matter,
from the essence of punishment. Deduced from this essence as a
dialectic of the theories of punishment, legal punishment is demon-
strated to be a means of 1) deterring the arbitrary masses from
crimes, 2) of reforming the convict, and thus 3) of warranting the
security of the state.

Therefore punishment also serves all the purposes for which
relative or utilitarian theories have sought to justify its use.’ But the
relative theories have, of course, been unable to deduce these pur-
poses and justification for exactly the opposite reasons from those
which hold true for Hegel and the absolute theories. Forthe utilitar-
ians, the state is only an institution protecting their private interests.
And in the last instance, as a Hegelian absolute idealist, Ehrstrom
sees this protective institution not to be the state proper but bour-
geois civil society as a sphere of external reality and a necessity of
legally mediated needs and works.” In this phenomenal world of
the state proper, Ehrstrom considers it necessary from the legisla-
tor’s standpoint to use deterrence or negative general prevention in
order to ensure that the masses will observe law and order and from
virtuous citizen’s standpoint to secure the efficiency of the criminal
justice system on its adjudicative level in order to justify punishment
in general and in particular. However, as a Christian humanist and a
dedicated practitioner, Ehrstrom recognizes that these do not consti-
tute a strong and fair enough means of preventing particularly the
recidivism of criminals coming from the masses or from the lower
social groups. That is the reason why he speculatively deduces, or
without the metaphysical spirals of Hegel-Sprache, considers it ethi-
cally more just to try to give the convict who is to be punished not
only an ideal opportunity for repentance and moral regeneration but
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also a real chance to reform his physical and mental health, to ac-
quire education and through the whole reformatory process change
his outer conduct as well. And this, of course within the limits of just
retribution, is according to himthe main purpose of legal punishment
as a just, efficient and human means for the criminal to live in free-
dom as virtuously as possible in this valley of tears.

I conclude my article with only one rebuttal from Hegel’s side.
In paragraph 220 of PR Hegel writes about the justification of pun-
ishment as practiced in civilized civil society as follows: “...and sub-
jectively, it [the punishment] applies to the criminal in that his law,
which is known by him and is valid for him and for his protection, is
enforced upon him in such a way that he himself finds in it the satis-
faction of justice and merely the enactment of what is proper to
him”.
Now, as Ted Honderich has noted, J.M.E. McTaggart for ex-
ample has interpreted this passage to mean that a convict may in
general be reformed by the punishment and that he claims this ref-
ormation as his right. It is not that punishment, particularly imprison-
ment, that provides the authorities with an opportunity to reform an
offender by one means or another. It is that punishment itself, the
experience of suffering or deprivation, that has a reforming effect.*
This is an implausible interpretation, because Hegel was clearly
aware that the prisons in his time were places in which the prisoners
experienced endless suffering without repentance or reform.”” But
Hegel could not accept naked utilitarian reformatory treatment of
the convicts either. In many passages he again and again empha-
sizes this point: “[Modern] human beings expect to be judged in ac-
cordance with their self-determination, and are in this respect free,
whatever external determinations may be at work. It is impossible
to break into this inner conviction of human beings; it is inviolable,
and the moral will is therefore inaccessible.”™ And as we have
already seen, he very realistically comprehended a rabble-recidi-
vist’s minimal possibilities for moral regeneration and its fulfillment
in rehabilitated conduct in the practices of bourgeois civil society.

Did Hegel then have something to offer instead? Not much for
the immediate empirical consciousness of the legislator, judge, ex-
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ecutioner, convict and citizen, but a great deal for the mediating theo-
retical self-consciousness of his already in some measure philosophi-
cally educated reader, I would say. For the former, he can only as-
sure with Pascal that they “will all be damned, these half-sinners
who retain some love of virtue. But as for those open sinners, hard-
ened sinners, undiluted, complete, and consummate sinners, hell cannot
hold them: they have deceived the devil by their complete surren-
der.”®

Therefore, say, besides honouring criminals as infinitely valu-
able individual persons® in the retributive aspect of their punish-
ment, the commandment of right is to protect them as subjectsagainst
the resentments and vindictiveness of other citizens®! so that they
can at least in principle morally regenerate themselves and show
that they are reformed also in their outer conduct. Moreover, there
is good reason to encourage or strengthen this regeneration process
because inner conviction is a stronger motive to abide by the law
and thus prevent crimes than the calculation of naked utilitarian ben-
efit or harm. But reforming an individual convict is, according to
Hegel, always a more or less contingent fact. And as we have seen,
it is absolutely prohibited to use any manipulation in the reforming
process.

At the theoretical level Hegel again has to offer his whole ency-
clopaedic system and especially PR as a solid outline of a person’s
intrinsically speculative ethical spirit which he can without any coer-
cion comprehend for itself and then ideally or absolutely freely rec-
oncile with himself, with other people and in the last instance with
the absolute: “[t]o recognize reason as the rose in the cross of the
present —this rational insight is the reconciliation with actuality which
philosophy grants to those who have received the inner call to com-
prehend and to preserve their subjective freedom in the realm of the
substantial, and at the same time to stand with their freedom not in a
particular and contingent situation, but in what has being in and for
itself”.%2

Ehrstrom, a practitioner and a Christian humanist, tries to offer
to the legislator, judge and executioner more empirically determined
measurement criteria concerning the objective and subjective side
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of crime and punishment. And in this, and only this, way he sees
concrete punishment as justifiable in empirical reality as well. And
because punishments should be meted out within the limits of just
retribution, he believes that he has in principle excluded the risk of
arbitrariness which is always connected with deterrent and espe-
cially with naked reformatory intentions. If, again, Hegel could have
had the opportunity to take notice of Ehrstrom’s in themselves very
logically developed measurement criteria, he, I presume, would very
likely have retained his ideal reconciliation doctrine. To put it very
simply: in the transformation of the formal possibility of moral re-
generation and ‘therapeutic treatment’ into reality, there is always a
great risk of hypocrisy, of indoctrination, of the rhetoric of good in-
tentions, of emotional hypersubjectivism, of irony and of all other
kinds of human vices which Hegel criticizes with brilliant specula-
tive rhetoric in the extensive Remarks of paragraph 140 in PR. These
again have their ground in the fact that the subjectivity of moral
actors in bourgeois civil society and empirical state — be it the sub-
jectivity of the punishers or of the punished — “as abstract self-
determination and pure certainty of itself alone, evaporates into it-
self all determinate aspects of right, duty and determinate being,
inasmuch as its is the power of judgement which determines solely
from within itself whatis good in relation to the given content”.%®

To conclude: it is in principle this purely Kantian moral subject
as a member of the kingdom of the ends to whom Hegel will show
the way of reconciliation through various subject/object mediations
in the conceptual formations of PR. For rabble-recidivists, this is
something quite difficult to comprehend in the penal institutions of
the day.

Notes

'T am grateful to Associate Professor Henry Fullenwider and Associate
Professor Kimmo Nuotio for corrections and many valuable suggestions
concerning the language of my article.

2H.-G. Gadamer (1976), p. 49.
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3 Hohmann (1993), Klesczewski (1990), Primoratz (1986), Tunick (1992).

4 Ehrstrom is here directly dependent on Hegel. Cf. PR § 31 R, p. 60.

3 Critically accepting and developing especially views of two Hegelian
theorists of criminal law, Christian Reinhold Kostlin and Adolf Friedrich
Berner.

8 Lectures, pp. 27-28.

7 On the main arguments of modern utilitarian deterrence and reformative
theories, see T. Honderich (1989), pp. 51-87 (deterrence) and pp. 88—104
(reform); C.L. Ten (1987), pp. 7-37; N. Lacey (1988), pp. 27-46.

8 See Lectures?2, p. 63.

° On various retributive theories, see T. Honderich, op.cit., pp. 22-50; C.L.
Ten, op.cit., pp.38-65; N. Lacey, op.cit., pp. 16-27.

10 Lectures, pp. 29-30.

" Cf. N. Lacey, op.cit., pp. 4-12.

12T shall return to this point at the end of my article.

13 Lectures, p. 32.

4 A German criminal law theorist (1769-1843).

15 A German criminal law theorist (1783-1875).

16 Tt is, of course, very odd to see Kant so straightforwardly as a social
contract theorist. But that is Ehrstrém’s Hegelian heritage, which we
cannot discuss here in detail. See PR § 75 R, pp. 105-106 and § 258 R, pp.
276-277.

17 Lectures, pp. 52-53. See also L Kant, Die Metaphysik der Sitten, pp. 452-
459, especially p. 453.

18 Lectures, pp. 53-56.

YCf.PR§ 4,p.36,§ 118 R, p. 146, § 132, pp. 158-161 and concerning the
legal process, PR § 227, pp. 256-257.

20 Lectures, pp. 56-60.

2L Of course, only on one or two crucial points, and for the Ladies, too.

22 Lectures, p. 63. Cf. especially PR § 258, p. 276: “Since the state is objective
spirit, it is only through being a member of the state that the individual
himself has objectivity, truth, and ethical life. Union as such is itself the
true content and end, and the destiny of individuals is to lead a universal
life”.

B PR§T5R, p. 105, and especially § 183, p. 221, where Hegel speaks of
modern civil society as “the external state, the state of necessity and of
the understanding”.

2* Concerning Hegel’s position see especially his polemics against Carl
Ludvig von Hallerin PR § 219 R, p. 252, and § 258 R, 278-281.

> Lectures, p. 64. Cf. PR § 258 A, p.279.
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% See also PR § 128, pp. 250-251. Cf. PR § 187, pp. 224-226.

¥ Lectures, p. 64.Cf. PR § 343 R, pp. 372-373.

2 Lectures, p. 63.

» In the following I call the level of those “eternal laws of reason” the
“philosopher’s standpoint” in relation to positive law, and the level of
concrete legislation the “legislator’s standpoint” in relation to positive
law.

30 Lectures, p. 65. The pronoun “all” can be interpreted to refer to the
legislator’s standpoint and the pronoun “everybody” to what I shall in
the following call the “citizen’s standpoint” with respect to positive law.

M CEf. PR §91, pp. 119-120: “...the free will in and for itself cannot be coerced
(5 §), except in so far as it fails to withdraw itself from the external
dimension in which it is caught up, or from its idea of the latter. Only he
who wills to be coerced can be coerced into anything.”

3 Lectures, pp. 65-66.

3 Lectures, p. 66. Cf. PR § 95, pp. 121-122,8 97, p. 123, § 99, p. 124.

3 Lectures, pp.66-68. Cf. PR § 36, p. 69, § 99 R, pp. 124-125, § 100, p. 126, §
220, p.252.

3 In German: “an sich” or “fiir uns” as philosophers.

3 In German: “fiir sich”.

37 See in more detail PR § 120, pp. 148-149 and § 132 R, pp. 158-161.

38 See PR § 45-49, pp. 77-80.

¥ From the point of view of the scale of penalties this differentiated level
can be called the “judge’s standpoint”. Hegel deals with it briefly in PR §
214,pp.245-246.

OCf. PR§ 98, p. 124.

# Lectures, pp. 69-71. Cf. PR § 99, pp. 124-125, § 100, p. 126, and especially
§ 101, pp. 127-129.

2See PR§ 96 R, p. 123,§ 117-120, pp. 144-149, § 132, pp. 158-161.

# Lectures, pp. 73-75.

“Inmy doctoral dissertation, which will be published in 1997, 1 discuss the
influence of the German Hegelian criminal law theorists and especially
J.V. Snellman on Ehrstrom’s development in these matters.

3 See, for example, PR § 243-246,pp.266-268. Cf. § 49, pp. 79-81, § 200, pp.
233-234.

% PR § 244 A, pp. 266-267, and from the point of view of coercion directed
against the rabble, see T. Airaksinen (1988), pp. 15-22.

47 See especially PR § 29-32, pp. 58-62, and, from the viewpoint of ethical
and political justification, the very relevant paragraphs § 150-157, pp.
193-198, § 260-261, pp. 282-285 and § 268, pp. 288-289.
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% PR§31, p. 60.

4 See PR § 96, p. 123, § 99-101, pp. 124-129, § 218, pp. 250-251.

30 Lectures, pp. 71-72.Cf. PR § 101 R, p. 128, § 187, pp. 224-226, § 214, pp.
245-246.

St Lectures, p. 72. Cf. especially PR § 218 A, p. 251.

32 This could be called the “executor’s standpoint”.

S PR§IIR, p. 125.

34 Principle, p. 94.

58 Principle, p. 89.

% See T. Honderich, op.cit., p. 48.

57 See, for example, It 4, p. 580.

PR§ 106 A, 136.

% PR§ 140, p. 171 and pp. 177-178.

0 Cf. PR § 36, p. 60, § 209, p. 240.

61 Cf. PR § 102-103, pp. 130-131 and § 221, p. 253.

2 PR, Preface, p. 22. Cf. especially PR § 23, p. 54 and M.O. Hardimon (1994),
pp. 95-119.

6 PR § 138, p. 166.
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MORALITY IN HEGEL’S
PHILOSOPHY OF RIGHT

last century as well as a serious Hegel-scholar, stressed

morality in his interpretation of Hegel’s Elements of the Phi-
losophy of Right (PR). The middle section “Morality” of the tripar-
tite Hegelian PR was his special interest, and he emphasized the
topics of this section strongly in his presentation of the third section
“Sittlichkeit”.!

Snellman’s definition of the state is clearly non-institutional® and
connected with ethics. For him “the state” refers to the totality of
actions of a special kind. These actions are characterized by being
based on the individual’s moral judgement, or as Snellman phrases it,
“taking the norm for the right from within oneself”. The state as a
group of actions is opposed to the totality of actions called the “Civil
Society”. This is action which takes the existing law and customs as
the norm for right conduct. The Civil Society is law-abiding society,
while the state is the process of changing the laws and customs.

Snellman’s concept of the state includes the idea of a politically
active intellectual who identifies with the nation conceived as gen-

Johan Vilhelm Snellman, a political leader in Finland during the
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eral will. The term “civil society”, in turn, refers to social action
where this type of commitment is not present. The concepts of “duty”
and “conscience” also have an important function in this ethico-
political system.?

Has Snellman departed from Hegel in a substantial way? It is
often stated that in Hegel’s text the individual moral agent vanishes
andthat the theme of the section “Morality” is completely lost in the
concept of “Sittlichkeit”. The accusation is that Hegel’s ethics is
nothing but a reinforcement of the existing social norm structure and
that Hegel’s social philosophy is actually sociology without any moral
content.” It has even been argued that “Hegel’s view is a negation
of all ethical views. It submits the individual to the collective and
‘ought’ to ‘is’.” (Anguelov 1989, 205) On the other hand, the same
interpretation of vanising morality has been given a positive empha-
sis in the Marxian tradition, where it has been taken as a proof of
Hegel’s submission of ethics to politics (Bloch 1951; Lukacs 1948,
Marcuse 1941). Some contemporary Hegel-scholars, such as
Andreas Wildt, have remarked that historically there has never been
a great interest in questions of autonomy and morality among
Hegelians (Wildt 1982, 32).

The core of the question and the way it is usually phrased is
Hegel’s relation to Kant’s ethics. Does Hegel oppose the Kantian
notion of moral autonomy and if so, in what way?

Joachim Ritter’s well-known interpretation lays emphasis on the fact
that while Kant connects morality to the individual and the inner life
(Innerlichkeit), Hegel with his idea of Sittlichkeit strives to bring
together the conflictbetween individual and community. Hegel’s point
of reference here is the ideal of the classical polis. However, Ritter
also argues that

If Hegel’s philosophy is seen as being not respectful of individu-
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ality and as adoring the state, this is based on not realizing the
nature of “sublation” [Aufheben] as preserving.Hegel’s recep-
tion of Kantian morality has a profound and constitutive effect
for his notions of “right” and “the state. (Ritter 1975, 219)

Dieter Henrich makes a similar point:

In the background of the idealist moral philosophy there is the
one and only principle: it was Kant who first shaped the thought
of the autonomy of reason and Hegel was the last who’s idea of
“Sittlichkeit” is based on it. (Henrich 1982, 7)

What happens in the section “Morality”, and how is it sublated to
Sittlichkeit? In sublation [Aufhebung], as T.M Knox phrases it,
“The later stages cancel the earlier ones, and yet at the same time
the earlier ones are absorbed within the later as moments or ele-
ments within them”(PR, X). This always leaves room for interpreta-
tion, because of the two seemingly contradictory moves of canceling
and preserving. The history of Hegel-reception, with its radically
different interpretations of what Hegel actually meant, provides ample
evidence of this.

If the question is how Hegel treats Kantian morality, one has to
start from another contested area by giving meaning to the notion of
Kantian morality.

I offer the following reading of Kant’s moral philosophy. Kant
notes that humans make special kind of judgements. These judge-
ments are not made on the basis of one’s own interest, but on moral
grounds. Kant’s question is: what does this special quality of “moral-
ity” consist of ? When the special group of judgements called moral
judgements is looked at closely, he notes, it is seen that they all are
of a certain form. The form is that of the “categorical imperative”:
in making a judgement of this kind, the agent asks himself to act so
that the maxim of this action could be a universal law.

One way of interpreting the categorical imperative is simply that
moral action involves the use of intellectual capacity. Another inter-
pretation is that Kant actually claims that a moral action is based on
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arule of non-contradictoriness.

Regardless of the way the categorical imperative is interpreted
(and on the basis of Kant’s text it is possible to defend several read-
ings), the main point for me is to see it as a description of morality.
I will not consider here at all the literature which takes Kant’s dis-
cussion on the categorical imperative to be prescriptive and turns
the categorical imperative into a rule for moral conduct instead of a
rule of moral conduct.

The essential point in Kant’s moral thinking, and the one that
distinguishes it from vast amount of moral theorizing, is his initial
statement that humans do make moral judgements. This is stated as
a fact

According to Kant, the facticity of morality as a human capacity
means that humans are members in the “empire of freedom”. Hu-
mans have a dual citizenship. As physical creatures they are mem-
bers of the “empire of necessity”, which means that their existence
is describable by the laws of nature. But in addition to being physical
objects, they are also creatures in the “realm of freedom”, i.e. they
have a capacity to judge morally.® The same capacity is called “au-
tonomy”. The Kantian autonomy consists of this empty capacity; it
does not prescribe any specific moral content. The form of this empty
capacity is that of reflection. The Protestant Kantian moral agent is
a subject turned to itself in an act of self-observation and self-com-
mand.

Because it is grounded on the distinction between necessity
(physicality) and freedom (moral capacity), the notion of autonomy
establishes a sharp opposition between, on the one hand, human
natural tendencies, inclinations and desires, and, on the other hand,
morality.

The Kantian vocabulary of moral autonomy also includes the
notions of abstract “duty” and “conscience”. The duty is the duty to
use moral capacity, and the notion of conscience names the site of
moral judging.

What happens, in connection with this Kantian moral vocabu-
lary, in the section “Morality” of Hegel’s PR? What does Hegel
propose and what does he oppose? And what happens to morality,
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so defined, in the section on “Sittlichkeit”, especially in its third sub-
section, “the State™?

Hegel presents morality as the standpoint of “will”; as a stand-
point of “subjectivity;” and as a standpoint of “ought”, “demand”,
“consciousness” and “ends” (PR § 105-114).

The section “Morality” is divided into three sub-sections. The
first deals with purpose and responsibility (culpability), i.e. an indi-
vidual’s right to be considered an accountable agent of an action.

This simple beginning is very significant because it means that
Hegel’s starting point is, indeed, that of Kantian facticity vis-a-vis
the moral nature of human action. The first sub-section defines hu-
man action as having the quality of morality in the Kantian sense.

As the beginning of a social theory, this is radically different
from the starting point of authors from the liberal tradition, who take
as their initial assumption a “state of nature” among individuals and
proceed to ask, prescriptively, about the social rules which establish
morality. For Hegel as for Kant, morality is always there, connected
with humanness and selfhood.

The second sub-section is about intention and about welfare as
an aim. By including welfare in the content of the moral deed, Hegel
is arguing against Kant’s sharp distinction between “natural tenden-
cies” and morality.” According to Hegel, satisfying “natural” needs
and enjoyment may be included in a purpose which is moral. Pursu-
ing one’s own welfare and that of others, as content, is not to be
separated, per se, from morality as the form of action.

In the third sub-section, Hegel sets himself the task of raising
the subjective purpose and aim of welfare to generality. He does
this by means of the /dea of Good (as an actualization of best
possible for all) which is connected with the subjective willing of
Good comprised in the notion of Conscience. The Good is an Idea
that combines the concept of Will and a particular will. The good is
connected with the rational faculty. The moral Good is represented
by an individual agent (subject), who is in possession of a thinking
will, free of private interest.

The basic skeleton of the section on morality shows that Hegel
defines morality in very Kantian terms. Still, a lot has been written
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on “Hegel’s critique of Kantian morality”. What does this critique
consist of?

I mentioned the critique implied in the notion of welfare. More
comes up in Hegel’s discussion of duty. He takes up the notion of
“duty” with explicit reference to Kant. He reminds us of the formal,
abstract nature of Kant’s notion of duty “as the universal abstract
essentiality of the will”. He notes that Kant does not talk about spe-
cific duties and warns that if this autonomy is adhered to exclusively,
without making the transition to Sittlichkeit, only “empty formalism”
is gained.

Can this be called Hegel’s critique of Kant’s moral theory? He
writes: “It is the merit of Kantian philosophy and its powerful view
in the sphere of the practical (philosophy) to take up the role of
duty.” (PR § 133] But Hegel is not content with Kant’s abstract
notion of duty. He looks for a doctrine of duty which defines duty as
specific, as an effect of the structure of the community and the
individual’s position in this community. This view, inspired by Aristo-
tle, is the point of comparison in his criticism.

What is important to note here is that Hegel does not argue
against Kant’s idea of the facticity of moral autonomy and its formal
analysis into the categorical imperative and the notion of duty. What
he argues against is an attempt to make this description function as
the sole basis of prescription. Hegel simply says that even if we
know the inner structure of moral action and respect individual moral
judgement, this does not enable us to know what is right and wrong
or good and bad behaviour in particular instances. For that we also
need to pay attention to the current social norm structure.

Another instance of Hegel’s critical voice in the section “Moral-
ity” concerns the notion of conscience. According to Hegel, it is
conscience which determines and makes the decision about right
and good. Conscience is the deep feeling of being convinced of what
is good and what is one’s duty. For Hegel, conscience is apparently
a meaningful concept, and he includes it in his system. Again, Hegel
starts from the Kantian notion, gives it a central position, and by
doing this, accepts the idea of morality as essentially inner. At the
same time he nevertheless presents a lengthy and meticulous cri-
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tique of accepting private conviction as the sole criterion when judg-
ing what is right and wrong. His critique of the “In my heart I know
this is right/wrong” type of moral argumentation goes on for several
pages and involves such notions as “Hypocrisy” and “Ironic con-
sciousness”. (PR § 138 ff.)

Once again, | would say that Hegel’s critique is directed against
the attempt to change the Kantian description into a prescription.
Instead of saying that humans make moral judgements on the basis
of their conscience, the advocats of inner morality say that people
should make moral judgements on the basis of their inner convic-
tion. For Hegel, the inner conviction is a necessary but not a suffient
condition of a moral act. For the thinkers he is arguing against, itis a
sufficent condition.

Hegel refers here to the state of mind which emphasizes the
good intention while being aware of the fact that an act might be
against existing social norms and laws or causing evil. Hegel de-
scribes different forms of this type of thought as either mere hypoc-
risy with regard to a particular deed, or as setting oneself up as
good, conscientious, and pious in the eyes of others, or as a convic-
tion that good will is enough to make an action good. He mentions a
theft “in order to do good to the poor”, and a murder “out of hate or
revenge” or “in order to uproot the evil”. (PR § 140 d) The ultimate
form of this sentiment is what he calls “irony”, where the individual
subject consciously thinks of himself as being above or beyond the
existing law and order which is only for others.

Hegel’s animated tone in this discussion suggests that the ad-
versaries are contemporary and the issues are political. Indeed, this
is probably the case. What Hegel is dealing here with is the social
thought and practice inspired by the German Romantics. More spe-
cifically, much of this criticism seems to be targeted at romantic
justifications of something which we might today call terrorism. Hegel
mentions Schiller’s “Bandits” where heroes would murder and steal
in order to redistribute wealth and uproot the causes of evil.®

For Hegel, the solution to the problem of bad action based on
inner conviction and crimes committed in the name of moral reason-
ing raised above the conventional is the move toward societal struc-
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tures of morality. Subjectivity cannot be conceived as the final court
of appeal. For Hegel, the structure of internal moral judgment needs
to be complemented by an analysis of social institutions in order to
have a complete picture of issues involved in moral judging.

If the social order and existing norms and laws have to be re-
spected in properly moral behaviour, do we then fall back on the
view that Hegel has been accused of? Is this a doctrine for preserv-
ing the existing social order? Is Hegel in favor of “is” against “ought™?

The relationship between “is” and “ought” in Hegel is not a sim-
ple one and is connected to his philosophical system in its entirety.

(T3P

Yet, it would be very wrong to say that he reduces”ought” to “is” —
rather the opposite could be claimed: all “is” becomes “ought”. Odo
Marquard, for example, has noted that “ought” and “is” cannot be
separated in Hegel’s system. Hegel’s great idea was, according to
Marquard, that all philosophy is practical philosophy. At the end of
The Science of Logic, in the passage on will and knowledge, Hegel
notes that spirit (the human sphere) cannot be approached as nature
because, since spirit is spirit observing itself, which makes it una-
voidable that in this observation “ought” is always present. Here we
encounter again the profoundly Kantian nature of Hegelian reason-
ing. Because humanness is always connected with morality and
morality is the standpoint of “ought,” the “ought” is connected with
the “is” of the human sphere. The being of spirit is saturated with
“ought”, which is not in Hegel a result of the internal teleology of
things as it would be in the Aristotelian model, but a result of human
autonomy. The capacity for morality follows humans and is woven
unavoidably into human existence. As Marquard says: Hegel’s phi-
losophy is practical through and through. In other words, Hegel does
not in his presentation differentiate between description and pre-
scription. His writing is descriptive-prescriptive; descriptive and pre-
scriptive simultaneously.

On the basis of the discussion this far, we may already conclude
that it is clearly wrong to present Hegel as mainly a critic of Kantian
ethics, or devoid of morality in the Kantian sense. On the contrary,
Hegel clearly starts from the assumption of human autonomy in the
Kantian sense and bases his social thought on this foundation. Fur-
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thermore, I would argue that the Kantian idea of subjectivity as mor-
ally self-reflective is a necessary means for understanding Hegel’s
doctrine of the state.

I1

The next question is: what is the function of morality in the later
stages of description-prescription in Hegel’s PR? The discussion of
the section on morality leaves us with several ideas: that of a moral
agent as a will in control of itself, of duty as a detailed duty, of good
as everybody’s well-being and of conscience as a feeling of being
internally convinced.

Skipping over the first two sections of “Sittlichkeit” (The Ab-
stract Right and The Civil Society), I proceed to see how morality, in
these terms, is caught up in the section on state. As a prescription-
description, The State simultaneously describes existing states and a
state as it ought to be, not universally, but at the time and place of
Hegel’s writing. The State that Hegel presents is built on its mem-
bers’ trust that their own and other’s well-being is taken care of by
it. In the state, individuals have specific duties, which come with
their specific position in the society. By living their specific lives
dutifully, they take part in creating everybody’s well-being. The agent
(subject) which wills the common good is the state.

The State is a will. Hegel gives Rousseau credit for realising
that will is a principle of the state. The state is the general will, an
agent which legislates foritself, i.e. sets its own norms, consciously
and rationally. The general will is separate from the will of all and it
is separate from the will of the individual(s) in power. As such it is
an abstraction.'

In the first paragraph of the section on the State, Hegel writes:
[The State]... is ethical mind qua the substantial will manifest and
revealed to itself, knowing and thinking itself, accomplishing what it
knows ...” (PR § 257). The state is a willing mind.

I would pay attention to the fact that the idea of moral agency
(moral subjectivity) is transferred from the section “Morality” into
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the section “Sittlichkeit” in the form of the general will. The form
of the state as a general will is that of a Kantian self-legislating, self-
reflexive, moral self. The state is here conceived as a form of a
consciousness, a subject comparable in structure to human conscious-
ness with faculties of knowing and willing.

Self-reflexivity is the essential quality of the nation-state con-
ceived as a subject. It is a subject in command of itself. The state is
supposed to legislate in a self-reflexive mode, according to morality
which is already present in the nation.

There are also other ideas that are transferred. The abstract
good as the aim of the will re-emerges as the aim/goal of the state
subject; and this goal is the well-being of all. The conviction (being
convinced) of the conscience comes up in the section on The State
as the conviction of the citizens of the goodness of the state (trust).

Hegel’s modern state is a prescription-description of a constitu-
tional state (which most German states of his time were not); it
guarantees the representations of separate interest groups, the free-
dom of opinion formation and the freedom to express opinions. The
division of positions in society among individuals has to be based on
individuals’ free choice of their places. These are requirements of
specifically modern subjectivity that according to Hegel is not present
in the ancient polis or in Plato’s ideal state. Hegel writes:

The principle of the modern state has this incredible strength
and depth: it lets the principle of subjectivity be fullfilled up to the
independent extreme of its personal specificity and simultane-
ously it brings it back to the substantial unity and in this way
makes it stay with itself. (PR § 260)

In this view, an individual should feel that her personal goals con-
cerning values and well-being are cared for in the state. Hegel goes
on:

It has often been stated that the goal of the state is the happi-

ness of its citizens; this is certainly true; if the citizens are not
happy, if their personal goals do not get fullfilled or if they do not
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feel state to be a mediator in this fullfillment, then the state is in
no good condition. (PR § 265)

The themes of “Subjektivitir”, selfhood, and agency recur in PR.
Subjectivity —a consciousness which is a will, reflexive and legislat-
ing for itself — is, according to Hegel, the product of Christianity and
the principle which separates modernity from the ancient world. The
Kantian morally autonomous subject is at the heart of Hegel’s con-
cept of modernity. This is why morality occupies such a central place
in Hegel’s Sittlichkeit.

I11

Returning to Snellman, we may note his differences from Hegel.
Both make the issues of the section “Morality” to re-emerge in the
section on the state, but in a different way. Snellman is interested in
developing a doctrine of duty in abstracto. For him, the duty of an
individual is to act morally. The state is the sphere where the indi-
vidual, listening to his conscience, identifies himself with the general
will and judges as the general will (the nation) would judge. Hegel, in
his turn, does not present the moral action of an individual as
immeadiately approximating or identifying with the state’s will. For
him the state (as an abstract subjecthood) remains in a position of a
mediator for private morality. The organisation of the state serves
as the individual’s means of fulfilling his duties and rights. As a moral
agent, he is supposed to do this with conscience and aiming at eve-
ryone’s well-being.

The themes of Kantian morality (will, subjectivity, duty, con-
science and internal conviction) are also present in Hegel, re-emerg-
ing in an individual’s relationship to the state and in the presentation
of the state itself. The domain of “Sittlichkeit”, in its entirety, is a
conglomeration of moral decisions, which are constantly being re-
inforced by moral conviction and trust. This means that the idea of
moral autonomy grounds the entire sphere of Sittlichkeit. Hegel is
critical about interpreting the categorical imperative or the abstract
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notion of duty prescriptively. However, theidea of moral autonomy,
the idea of human subjectivity as arational agent with a will, is deeply
embedded in Hegel’s philosophy. Just as T.M. Knox, his English
translator, has remarked: “Hegel is in his ethics a Kantian in some
fundamental way.”

Notes

! The difficulties in translating various Hegelian notions, among them
“Sittlichkeit”, are notorious. The problem with the standard English
translation, “Ethical Life” (Knox), is that it loses the social flavor of “Sit-
ten” (mores, habits, manners, or existing social norm structures), which is
so central to “Sittlichkeit”. Steven Smith, in Hegel's Critique of Liberalism,
uses “the institutions of ethical life,” which is more accurate but, of
course, too clumsy to be a standard translation.

Snellman (1806-1881), who wrote in Swedish, used the term “sedlighet”,
which is derived from “sed”, an almost exact counterpart to the German
“Sitte”. An anthropologist might, for example, talk about “sitten” or
“seder” of a distant tribe when observing their way of living. In Finnish,
the equivalent word would be “tapa” (s) or “tavat” (pl)” (mores, habits,
manners); but unfortunately the noun derived from it, “tavallisuus”,
already has another, established meaning. It means ordinariness or
usualness, so that a person who is “tavallinen” is not “one who follows
socialnorms” but “somebody who is not interesting”. When Snellman’s
texts were translated into Finnish in 1929-1933, the term used for
“Sittlichkeit” was “siveellisyys”, which in contemporary language means
something like “prudishness” and has caused some unfortunate
confusions.

Hegel, of course, uses “Sittlichkeit” in distinction to “Moralitét”, which
in the postkantian German philosophy has no connection to the social
life but instead to “Innerlichkeit”, the innerlife of an individual. Hegel’s
aim to bring together the individual and the community, morality and
legality has usually been recognized by commentators, and the connection
thatthis enterprise has with his interest in the classics, especially Aristotle,
has often been noted.

The non-institutional definition of the state matches the historical
conditions of its emergence. At the time Snellman was writing, the “Fin-

N
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nish State” was mentioned frequently even if, strictly speaking, nothing
of the kind existed. As an autonomous Grand Duchy, Finland was part of
the Russian Empire, and did not gain the status of an independent state
until 1917.

3 In 1839 Snellman published a book for students on the Hegelian philosophy
of right, entitled Elementarkurs i réittsldra. He followed Hegel in structure
and style but altered the presentation on points of philosophical
disagreement. In 1844 he published another, much longer presentation
on the same subject, this time in the hope of getting a larger audience.
However, Ldran om Staten never became a bestseller. It was, as everything
Snellman wrote, a systematic presentation in the heavy Hegelian mode.
After ten years of political engagement, Snellman returned to the academy
in 1856 and lectured on philosophy until 1863. His manuscripts of these
lectures, about 5 000 pages, have been stored in the Helsinki University
Library and are currently in the process of being published with
commentaries inthe new 12-volume Samlade arbeten (Collected works).

* This line of criticism is very clearly stated, for example, in Walsh (1969).

3 My emphasis here differs slightly from that of Allen Wood, who says of
Hegel’s ethics that “Like Kantian ethics, it is based on the value of freedom
and rational selfhood”. I would say “on the facticity of freedom and
rational selfhood”.

6 At the very beginning of the Preface for Grundlegung der Metaphysik
der Sitten, Kant presents Ethics as a science which explores the “laws of
freedom” just as physics explores the “laws of nature”. This states very
clearly the facticity and descriptive nature of his enterprise.

" Especially in paragraph 124: “... like the view that, in willing, objective and
subjective ends are mutually exclusive, is an empty dogmatism of the
abstract Understanding.”

8 The problem is the same that Fedor Dostoyevski takes up in Crime and
Punisment: should not the good and conscientious student, Roskolnikov,
who has a future, be entitled to murder a rich old landlady, who is the
cause of a lot of evil for those around her. He would uproot the evil and
help himself, who is undeservingly poor. Or the same that Jean-Francois
Lyotard, who also reflects on the Kantian moral theory, confronts in Just
Gaming by judging contemporary terrorist acts which are made in the
name of social justice. For Lyotard, terrorists are the Red Brigades
murdering corporate magnates, for Hegel they are bandits who murder
aristocrats.

Hegel and Lyotard converge in critically considering not only
justification forterrorism but also for terror. For Hegel this is the terror of
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theJacobins of the French Revolution; for Lyotard the terror of the Nazis,
Stalin or Pol Pot. Both Hegel and Lyotard have a serious relationship to
the revolutionary and romantic tradition.

° Quentin Skinner calls this a “double abstraction” view of the state.
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PERSONAL AUTONOMY AND
THE STRUCTURE OF
THE WILL

quarter of a century ago the concepts of personal autonomy
Aand the will became a main theme in analytical philosophy

with the publication of the now famous papers Acting freely
by Gerald Dworkin and Freedom of the Will and the Concept of a
Person by Harry G. Frankfurt.! Both developed independently similar
theories analyzing the autonomy of persons in — as Marina A.L.
Oshana has characterized it — a naturalistic mode ([12]). The core
idea of Dworkin, Frankfurt and their followers is that free agency,
autonomy of persons or freedom of the will has to be analyzed in
terms of a hierarchical structure of desires or volitions, or, as it has
been labeled later, in terms of the “Split-Level-Self”. These new
and powerful proposals have called forth a broad and fruitful discus-
sion: the new accounts were confronted — as is usual in analytical
philosophy — with “puzzle cases” which enabled the participants to
make their concepts and definitions more precise. In this context
some contributors like Susan Wolf ([26]) or Thomas E. Hill ([10])
introduced models of autonomy which include a revival of some
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Kantian themes and theses. This is not surprising, as Kant is one of
the great champions of autonomy and such a resort to Kant is not
unusual in analytical philosophy. It isequally unsurprising, that there
is little or no resort to the philosophy of Hegel in this discussion.
This, too, I would suggest, accords with usual practice in analytical
philosophy.

One and a half centuries before Dworkin and Frankfurt devel-
oped their accounts Hegel published his Elements of the Philoso-
phy of Right, which included his theory of free agency and au-
tonomy. Through his particular philosophical method and his in some
parts very special terminology Hegel unfolds a theory of the will
which encompasses many elements of our contemporary accounts
and which answers some of the problems Split-Level-Self theories
and Neo-Kantian theories are confronted with.

In Hegel’s philosophy each part of the system is connected to
every other part and all is governed by his special “spekulative
Methode” which is developed and justified in his Science of Logic.
As Hegel everywhere in his system says the final foundation of his
method and his philosophical theses can be found there. A “top-
down“ approach to the study of Hegel would give a reconstruction
of his Science of Logic and its claim to having discovered an
absolute foundation (Letztbegriindung).? Such a direct approach
to Hegel’s philosophy is extremely difficult and attempting it here
would, I confess, be asking too much. In what follows I will try to
illustrate a more indirect way of understanding Hegel’s theory of the
will which will also function as a partial defence of it.* In my view
this “bottom-up* approach to Hegel’s philosophy is justified because
in that way the viability of his philosophical method can be demon-
strated by showing how it works in dealing with special philosophi-
cal problems. If it can be shown that Hegel’s method is able to give
a plausible account of some important philosophical topic we can
then show that his “spekulative Methode” has to be taken seriously
and should be studied more carefully. And even if a redemption of
all of Hegel’s claims in his philosophical system can’t be an option
we may, nevertheless, still gain a lot through this “bottom-up” ap-
proach. That is, an interpretation of Hegel’s arguments about a spe-
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cial philosophical problem will help us to understand two things bet-
ter — Hegel’s way of thinking on the one hand and the nature of the
philosophical problem at issue on the other.

For our purposes I will try to understand Hegel’s analysis of the
will, as it is given in his Elements of the Philosophy of Right, as an
answer to those problems which are discussed in contemporary de-
bates about the nature of personal autonomy and its connection to
the freedom of actions and the will.

In the first part I will make a brief sketch of the contemporary
debates (I). In the second part I will outline Hegel’s theory of per-
sonal autonomy and the structure of the will (I). I will try to show,
how his theory deals with problems which crop up in the modern
approaches. My main interest here is to show that Hegel has dealt
with problems which still concern us; my main thesis being, that he
has given some answers which remain today very much worth dis-
cussing in the context of our contempory debates on freedom and
autonomy. In the final third part some specific problems of Hegel’s
account are discussed briefly (I1I).

In her paper Autonomy Naturalized Marina A.L. Oshana discusses
three modern conceptions of personal autonomy which — according
to her — offer “thoughtful conceptions of personal autonomy” ([12],
77) and “rid it of the metaphysical baggage that attaches to more
traditional, Kantian-like conceptions” (ibid.) by naturalizing the con-
cept of autonomy. Naturalization, of course, is everywhere these
days —and naturalizing something is synonymous with showing that
it is vivid, useful and substantial. But unfortunately, the label “natu-
ralizing” has many different meanings and can be part of very dif-
ferent philosophical strategies. For our purposes Oshana’s “local”
concept of naturalization will suffice. She formulates two necessary
conditions “a naturalized conception of autonomy must satisfy” (ibid.)
which, taken together, are sufficient for naturalization:
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(N1) The properties which constitute autonomy must be natural
properties, knowable through the senses or by introspection (or
must supervene on natural properties).

(N2) The properties that constitute autonomy must not be re-
stricted to phenomena “internal” to the agent. In addition, cer-
tain objective, “external” properties are required.

According to Oshana the contemporary accounts of personal au-
tonomy are naturalistic in so far as they satisfy condition (N1), but
unfortunately most of them fail to satisfy condition (N 2), because
they only analyze personal autonomy in purely internal terms.

Everyone who has studied Hegel’s Elements of the Philoso-
phy of Right and everyone who knows only a little about Hegel’s
criticism of Kant’s moral philosophy can see that the second condi-
tion will be met by his theory of autonomy. In regard to the first
condition a lot depends on the concept of “natural property” and on
the particular analysis of “introspection”. As we will see Hegel meets
in some sense the first condition, too. But Hegel wouldn’t accept
this as naturalization if that were to imply an opposition to metaphys-
ics. And surely Hegel also wouldn’t accept an analysis of “intro-
spection” in terms of knowledge by the senses only. But before 1
come to discuss these more Hegelian matters I want to have a look
at the contemporary accounts.*

Oshana distinguishes three partly naturalistic accounts which
are all variants of the split-level-self analysis: the first group she
calls “hierarchical theories” and includes, among others, the work of
Frankfurt and Dworkin. The second group is labeled “Platonic theo-
ries” — here a prominent representative is Gary Watson. The third
group is named ‘“historical accounts” — a theory of this kind has
been developed, for example, by Christman.

Watson has formulated his theory in opposition to the accounts
of Frankfurt and Dworkin confronting their hierarchical theories with
counter examples and conceptual difficulties. Christman who for his
partcriticizes both the Frankfurt-Dworkin account and the platonic
account of Watson defends a version of the Split-Level-Self ac-
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count adding a biographical component to it. Oshana sympathizes
with these split-level-self accounts but misses the second naturaliz-
ing condition and thus she herself wants to add something which she
sees as essential to this account. In the following I give a short
sketch of the basic ideas of the four versions of the Split-Level-Self
account and thereby describe some of the difficulties which each
version is confronted with.

The First Step towards Naturalization

A. Classical Hierarchical Theories: Frankfurt and Dworkin

An agent has the capacity to act freely IFF he can do what he
wants or desires. Such an agent might nevertheless lack a neces-
sary element for being an autonomous person — i.e., the capacity of
having a free will. The central question is, whether an agent has the
capacity to will what it wants.

If we label agents all those creatures who are able to do what
they want or desire, this class will not only include children and other
human beings like sex offenders or addicts usually not credited with
personal autonomy, but even many animals which nobody would
ever regard as free agents. Those creatures, though, who have the
capacity to be autonomous, I want to name autonomous persons.
Because there may be creatures who have a free will but lack the
capacity to act freely — for example a completely paraplegic human
being — we can define the class of autonomous persons as those
who are agents and have free will. And we can say that personal
autonomy is composed of the capacities (a) to act freely and (b) to
have a free will. Each of these components is necessary and to-
gether they are sufficient for personal autonomy. In what follows I
will ignore the freedom of action, thus taking it for granted that con-
dition (a) is fulfilled. But one question still remains: How can we
analyze the second condition? What does it mean to have a free
will?
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In his famous paper Freedom of the will and the concept of a
person Harry G. Frankfurt has given an analysis of the freedom of
the will. In a first step he distinguishes between first-order and sec-
ond-order desires. A statement in the form “I want to X expresses
a first-order desire IFF X refers to actions. And it expresses a sec-
ond-order desire IFF X refers to first-order desires. A third-order
desire is expressed IFF X refers to second-order desires... and so
on indefinitely.

Although Frankfurt gives his analysis in the third-person mode
of speech I have used the first-person mode, because being autono-
mous demands that the person ascribes first- and second-order de-
sires to herself. Following on from this Frankfurt defines, in a sec-
ond step, the will of a person as that desire which is effective, which
moves an agent “all the way to action” ([8],65).° The will of an
agent in that sense is not identical with what he intends because it is
possible that there is a desire which overrules what the agent wants
to do (everyone will know examples of this by acquaintance). Thus
a statement “I want to X expresses my will, IFF X refers to the
effective desire.

Again Frankfurt adds in a third step the element which — ac-
cording to him — characterizes personal autonomy or the freedom of
the will. I am autonomous, IFF I have a second-order volition, that is
a second-order desire [ want to be effective, i.e., which [ wantto be
my will. Not every second-order desire is a second-order volition
because it is possible that I want to have a second-order desire — for
example, if [ were to want to have the desire to want to take drugs
— while simultaneously not wanting that this second-order desire
really becomes effective. All I want is to know in this case is what
it’s like to have such a desire. If I make a second-order desire my
second-order volition I then identify myself with the desire which is
referred to in the formula. In this way I make this first-order desire
“truly” ([8],69) my own. Having the capacity to identify with a first
order desire by making® the corresponding second-order desire my
second-order volition is what makes my will free. And if [ can make
my first-order desires effective I am an autonomous person. Ac-
cording to Frankfurt the freedom of the will can be analyzed as the
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hierarchical structure of second-order volition with its correspond-
ing first-order desire. The person’s autonomy is guaranteed then,
because we take the free-agency condition for granted, iff the per-
son can make her second-order volition effective.

Let’s look briefly at some of the examples he gives to show the
adequacy of his account. An addict who wants to take drugs can
act freely IFF he is able to realize this. But his will isn’t free. Now
one may distinguish different types of addicts if conflicting desires
are added to the picture. Addict A has different desires which can’t
be realized at the same time. But he has no second-order desires.
He isn’t concerned whether the desires that move him to act are
those he wants to motivate his action. His action simply realizes his
effective desire. Frankfurt calls this type of addict “Wanton”. Ad-
dict B is an “unwilling addict” ([8], 68). He not only has conflicting
desires but he wants himself to be moved by the desire to drink
water. But instead he drinks whiskey and so his desire for alcohol
was effective. This is something the unwilling addict doesn’t like.
This second type of addict, the ‘unwilling’ one, evaluates his own
conflicting first-order desires and forms second-order desires. But
his will isn’t free, because he is unable to transform one of his sec-
ond-order desires into a second-order volition being effective. He
fails to make his elected first-order desire the effective one. Having
the second-order volition allows this addict to feel that his will isn’t
free. He doesn’t identify with what he does although his action ex-
presses a desire he surely has. For a person to be autonomous she
must endorse her first-order desire by making it truly her own —and
that is according to Frankfurt by choosing the corresponding sec-
ond-order desire to be effective, to be her will. The union of an
effective first-order desire and the corresponding second-order vo-
litionmake up the autonomy of a person, if the second-order volition
is a necessary causal condition for the first-order desire’s being ef-
fective.

Frankfurt has delivered an account of personal autonomy that
centers on the hierarchical structure of an individual’s psychology.
Being an autonomous person means having the right internal psy-
chological structure. As well as the obvious difficulties, some impor-
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tant questions remain unanswered’:

The first difficulty is that in Frankfurt’s account more than two
levels of desires or volitions are allowed. But in that case why
shouldn’t we say that a second-order volition needs a corresponding
third-order volition to guarantee autonomy? And why stop at any
particular level? Let’s name this the regress problem.®

The second difficulty is closely bound up with the first. If the
second-order level is decisive and its autonomy self-sufficient, i.e.,
is guaranteed without foundation, two further questions then arise:
(a) how can these second-order volitions be justified? It seems that
here a non-hierarchical alternative account has to be developed, if a
simple decisionism is to be avoided. The second question (b) is: why
shouldn’t the first-order desires be self-sufficient? Why shouldn’t
we say that a person should correct her second-order volitions in
accordance with her first-order desire which manifests itself as be-
ing effective? We can label these interconnected problems as the
ab initio problem.

The third difficulty is caused by the internalism of Frankfurt’s
account: what do we want to say about the willing addict who fully
endorses his wanting a drug by choosing the corresponding second-
order volition as truly his own? Let’s call this the formalism prob-
lem: it arises because Frankfurt has given a purely formal or struc-
tural account of autonomy.

The fourth difficulty concerns the internalism per se of Frank-
furt’s account: we are not born with many of our first- and second-
order desires as they are a product of socialization. Take, for exam-
ple, a woman being educated to obey absolutely her father or her
husband. Do we really think she is autonomous if she leads her life
this way? One can surely imagine many more examples of this kind.
This problem — we may call it the desire-formation problem — arises
in the above account because of the purely synchronous and indi-
vidualistic nature of its analysis.

In contemporary debates many more special problems have been
discussed which I cannot go into here. My main aim in the following
is simply to outline the common structure of these accounts and to
confront it with Hegel’s analysis of personal autonomy and the struc-
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ture of the will as it is developed in his Elements of the Philosophy
of Right. I"d like now, before I move on, to point out two more basic
difficulties in Frankfurt’s account which are tied up with his notion
of “identification”. Frankfurt has used this notion for two reasons:
Identification signals the capacity of a person to evaluate her own
desires, to make herself an object of evaluative considerations. Iden-
tifying with a desire by forming a corresponding second-order voli-
tion makes this desire truly her own. It is integrated into her self-
conception. This is the first reason. The second reason for the use
of this notion is, that Frankfurt wanted to solve the regress problem.
If a person identifies with a desire there is no room for dissonance
on any higher level. But this seems to be a solution only by fiat. We
are immediately faced here with a dilemma: either the ab initio prob-
lem arises or the process of evaluation collapses into something like
an individual “radical choice”.’ This dilemma is the primary diffi-
culty with the notion of identification. The second difficulty is that
identification is something a person can and must do intentionally.
Here we are facing the problem of whether identification itself is
done autonomously. The regress problem or the ab initio problem is
back again. We thus also seem to need a separate analysis of the
special kind of intentional action called identification. It looks then as
if we have just used the very notion of free will — in employing this
notion of identification — which we set out to analyze in the first
place.

Gerald Dworkin has developed a version of the hierarchical analy-
sis in which the notion of identification is replaced by a capacity
clause: for the ascription of autonomy a person’s second-order ca-
pacity is needed in order to evaluate, and if necessary revise, her
first-order desires ([4], 15ff.). In this way a person needn’t build a
second-order volition to act autonomously. It is enough that she has
the capacity to do so, if she wants. In my eyes this shift from iden-
tification to capacity doesn’t really help because we still need a struc-
tural analysis of this capacity. And furthermore one can see that a
person’s using this capacity is just the same process which Frank-
furt described as identification. So the problem simply is hidden in a
dispositional structure.
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B. A Platonic Alternative

In his platonic alternative Gary Watson criticizes the hierarchical
accounts of Frankfurt and Dworkin. In his eyes autonomy must be
understood as the property of a person being able to act out of rea-
son-based value judgements. According to him Frankfurt and
Dworkin don’t distinguish properly between different levels of a
person’s psychology: the non-rational desire system and the rational
value system ([24]).'° In one sense this account is the truly hierar-
chical account because here the person’s psychology is divided in
two separate levels. In Frankfurt’s and Dworkin’s hierarchical ac-
count we had only a logical or semantical hierarchy of more com-
plex desires. Watson’s classical position seems to avoid the regress-
problem because autonomy is bound to the value system without
any further clauses. And he surely captures an aspect of autonomy
we intuitively have in mind: autonomy and rational evaluation go
hand in hand. An autonomous person acts on her rational evalua-
tions and not on her “blind” desires.

Keeping Hegel’s critique of Kant in mind, it isn’t always the
case that, on the one hand, acting according to our rational capaci-
ties renders us more autonomous than acting according to our pas-
sions. The dualistic account, as Hegel well knew, is in danger of
splitting the person and thereby alienating her from her desires. Such
an alienation, Hegel claimed since his earliest philosophical writings,
cannot be regarded as true autonomy.''

On the other hand, Watson’s account like Frankfurt’s and
Dworkin’s is also confronted with the other three problems: the ab
initio problem, the formalism problem and the desire-formation prob-
lem. We need an argument justifying why the rational part should be
the bearer of autonomy and why rational evaluations should be re-
garded as truly autonomous. Without such an argument the ab initio
problem still arises. Watson — like Kant — also faces the formalism
problem: they try to define autonomy in purely formal or logical terms
without giving any material criteria. Hegel has discussed such an
approach in his famous critique of Kant’s formalism in ethics. In
Hegel’s view we simply cannot define autonomy without mention-
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ing material conditions for being autonomous. And without including
the non-rational part of our psychology into the structure of the will,
we are, Hegel maintained, not able to give substance to our notion of
autonomy. Finally, Watson also doesn’t consider the process of de-
sire-formation by socialization. Like Kant he gives a purely internal
and local analysis of autonomy. But as I have said above, evalua-
tions can be formed under conditions which make autonomy impos-
sible. One canimagine examples of educational programmes which
form individuals who then act in accordance with their values but
are not autonomous because these values are deeply corrupt.

C. The Biographical Completion

It is the desire-formation problem which is the central motive in
John Christman’s biographical account of autonomy. He wants to
include conditions of desire- and value-formation which defeat coun-
ter examples of persons who act according to their second-order
volitions or value judgements which are manipulated in different ways.
According to his model of autonomy a person is autonomous rela-
tive to some desire if it is the case that she did not resist the develop-
ment of this desire when reflecting on this process of development,
or she would not have resisted had she been attentive to it. A further
condition is that this lack of resistance did not take place (or would
not have taken place) under the influence of factors that inhibit self-
reflection and the self-reflection involved is (minimally) rational and
involves no self-deception ([2], 11).

Without discussing all the details of this we can see that the core
idea s the following: not the having of a desire or the actual identifi-
cation with it is sufficient but the right process of desire formation is
decisive for autonomy. Again ignoring the counter factual clauses
we cansay that personal autonomy needs more than individual psy-
chological capacities. Without the right social and natural conditions
it is impossible for an individual to become an autonomous person.
Besides the psychological conditions the individual needs, there must
be a kind of transparency in its motivating desires — they must be
accessible and suitable to its rationality. And the self-reflection con-
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dition, too, poses some constraints on the social setting: it must allow
individuals to develop a rational self-reflection. An analysis of per-
sonal autonomy can’t stop at the rational conditions, the natural as-
pects of the individual must be transparent for the person and they
must be integrated into the concept of personal autonomy. And the
analysis can’t stop at the level of the individual. The social setting
has to be considered, too. Autonomy of persons can’t be found with-
out the right social surroundings.'? Neither a purely formal nor a
purely internal account can grasp personal autonomy completely.

The Second Step towards Naturalization

In these times of metaphysics-phobia and naturalization the above
discussed accounts are attractive because they propose to deliver a
naturalistic analysis of personal autonomy. Oshana thinks that these
accounts meet the first of her naturalization-conditions: “The condi-
tions given for personal autonomy — that a person’s desires and val-
ues assume a certain hierarchical structure, or that one’s desires
cohere with one’s values, or that the person has a certain psycho-
logical history —are susceptible to methods of explanation employed
in the natural sciences.” ([12], 91) But, as Oshana claims, none of
them is naturalistic because failing to meet her second condition.
According to this condition a naturalized account of autonomy can-
not be purely internalistic — personal autonomy cannot depend only
on the status of a person’s psychological states and dispositions.
Oshana puts this point as follows: “a person’s autonomy depends on
the socio-relational environment in which she functions” (ibid.). And
over against the biographical account she claims that “the impor-
tance of the external realm is not restricted to the effect it has upon
a person’s desires” (ibid.).

I don’t want to deal with the full dimensions of the question of
naturalization here. There are to be sure very many different senses
of that term and in any case I think Oshana’s conditions themselves
don’t belong to the same conception of naturalization. Whether such
central elements of the above accounts such as self-consciousness,
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identification or rationality really are notions which can be natural-
ized in line with her conception is a very tricky question and I have
my doubts as to its feasibility. That is, [ don’t agree that the above
accounts include a naturalized theory of mind.” In regard to this
aspect Oshana herself uses a common concept of naturalization but
her thesis that the above accounts are naturalistic seems wrong to
me. Her second condition for naturalized autonomy says that the
use of external properties which are qualified as “objective” is a
sign for naturalization. Although I think that her thesis is right re-
garding the nature of personal autonomy her use of the label “natu-
ralization” is seriously misleading here: the contrast between “inter-
nal” and “external” properties does not corrrespond to the contrast
between subjective and objective properties. Besides, as Hegel well
knew, there are many different senses of “subjective” and “objec-
tive” which have to be distinguished carefully, as he himself does in
his Philosophy of Right ([9], §§ 25 and 26). In regard to the indi-
vidual the social world is something external, but in regard to Spirit it
is internal. Oshana is right in claiming that personal autonomy re-
quires more than an individual psychology. It requires a suitable natu-
ral basis and a suitable social world. Thus Oshana is right when she
says: “Just as it is unnatural to think of persons as epistemically
isolated entities, doubtful as to the reality of anything but the con-
tents of their own minds, so, too, it is unnatural to view autonomy as
property that is true of persons in virtue of theirinner psychological
states, regardless of the circumstances they findthemselvesin” ([12],
91). But all this can’t simply be equated with naturalization. Hegel
would agree with Oshana and would claim further that his concep-
tion of Spirit and especially his analysis of the structure of the will
overcome these deficiencies by developing an account of autonomy
of the Spirit which includes personal autonomy as an essential ele-
ment. In his conception, so Hegel would have claimed, the opposi-
tion of internal and external, of subjective and objective is “auf-
gehoben” and the above discussed problems are eliminated. In what
follows I will try to show just this.
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II

In the first section of this second part of the paper I will attempt to
show how Hegel’s account can overcome the dualism of “being
internal” and “being external” as well as the subjective — objective
divide by distinguishing three levels of analysis. In the second sec-
tion I will have a look at Hegel’s analysis of the person’s knowledge
of freedom. Taking cognizance of this analysis I will argue that we
can solve the above discussed problems by integrating the individu-
alistic perspective — this being the core of the contemporary ac-
counts — into Hegel’s richer conception of freedom and autonomy
of the will.

The Three Level Analysis of the Will:
Overcoming the Internal-External Divide

In his Elements of the Philosophy of Right Hegel uses the free
will as his starting point. This notion of the will then doesn’t mean
purposeful behavior in general but purposeful behavior endowed with
self-consciousness. This notion of the will is the result of the devel-
opment of Subjective Spirit and is the basic principle of that part of
the system called “Objective Spirit”. In starting this way Hegel takes
two things for granted: qua will or purposeful behavior in general we
have overcome pure causality and are in the domain of teleology
which — as the Science of Logic has shown — is the truth of causal-
ity such that causality is “aufgehoben” in teleological processes. I
cannot discuss Hegel’s arguments for this claim here.”* For my
present purpose suffice it to say: analyzing free will and autonomy
presupposes that causality poses no further problems. As you re-
member in part One I took the condition for agency as given, saying
that an agent could make his mental or psychological states effec-
tive. This problem which is central in a theory of action can be set
aside when analyzing the concept of autonomy. It is a necessary
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element for personal autonomy but according to Hegel, we have
overcome this problem if we use the notion of the will because this
notion implies a kind of teleology.'® The second point which Hegel
takes for granted is that we analyze the self-conscious or thinking
will and not those forms of purposeful behavior which can be found
both in animals and little children. In what follows I will take the will
always to mean the free will endowed with thinking and self-con-
sciousness.'®

In the introductory paragraphs Hegel marks out three different
but in a complex way interwoven levels which we have to analyze
when we examine the structure of the will. The first and most basic
level is the will’s conceptual structure: its “Begriffsnatur” in Hegel’s
speculative sense of “Begriff’. Taken this way the will has to be
understood as a universal with a special structure which is “logisch”
in Hegels special sense of logic. The second level of analysis is the
individual’s self-consciousness and its knowledge of being free. This
self-consciousness delivers the “Begriffsmomente” of the will qua
“Vorstellung” ([9], § 4). Analyzing the person’s knowledge of her
freedom means analyzing the structure of the will in one of its stages
of development. The third level of Hegel’s analysis is characterized
by the thesis which is central for Hegel’s whole ethical, social and
political philosophy. This thesis claims that ethical, social and politi-
cal institutions are “Gestaltungen” ([9], § 32) of the free will.

(a) On the first level the free will’s “Begriffsnatur” is enfolded.
This enfolding includes the will’s overcoming the subjective-objec-
tive divide. Atthe outset, though, this “Begriffsnatur” isnot “geserzt”
for the free will itself, it is, as Hegel puts it, only “an sich an und fiir
sich freier Wille” ([9], §§ 34-39)."

(b) The second level, encapsulated in the person’s “Vorstellung”
of freedom and autonomy, marks the subjective side of the free will.
Being subjective has three different aspects on this second level of
analysis ([9], § 25): (i.) the absolute unity of self-consciousness, the
“Einzelheit” or individuality of the will, which is expressed in the
reference of the indexical “Ich”, (ii.) the particular will as having a
special propositional content; and (iii.) the one-sided form of the will
for which the content belongs to self-consciousness only, such that

59



Michael Quante

this content is not yet realized. While the first aspect describes a
universal instantiated in every self-conscious person, the second
aspect is the principle of individuation. It necessarily belongs to the
will because of its “Begriffsnatur”. This first aspect is the so called
“spekulative Allgemeinheit”, which according to Hegel determines
itself, giving itself a special content. The third aspect marks an inter-
nal deficiency of the free will on this second level of analysis —i.e.,
the individual’s “Vorstellung” of freedom.

These three aspects characterize the subjective level of the will.
The moments of Allgemeinheit (aspect a) and Besonderheit (aspect
b) belong together because the will’s structure must be “Einzelheit”
at all levels. On the subjective level this Einzelheit belongs to the
will’s form, only. This means, as Hegel has shown ([9], §§ 5-16),
that the subjective will of anindividual is active and moves itself to
objectivity, that is, to realize the content of the will.

(c) The third level of Hegel’s analysis captures the objective
side of the will’s structure. The will’s being free must become ob-
jective because of the will’s “Begriffsnatur”. This objectivity can be
seen, according to Hegel, in the structures of social or political insti-
tutions and in ethical life ([9], § 4). These systems of rights are the
objective, realized freedom of the will — the Objective Spirit has
unfolded his material content by developing objective structures
through which the subjective will can realize its freedom. This ob-
jective and material side of the will has also three aspects ([9], §
26). The first aspect (i) Hegel names “der schlechthin objektive
Wille”, that is the will actualized in an ethical, social and political
structure which is adequate to its “Begriffsnatur”. This aspect marks
the telos of the will’s self-determination and self-explication. The
second aspect (ii) Hegel names “objektiver Wille”. This historical
form of the will lacks self-consciousness. An individual which has
no distance to its desires or wants, deficient in what above was
analyzed as second-order volitions, is a realization of such a will.
Hegel’s examples are the will of the child, the will of the slave and
of the superstitious, and — somewhat surprisingly — the ethical will.
The third aspect (iii) of objectivity is the opposite to the purely for-
mal self-consciousness characterizing the subjectivity of the will: in
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this sense objectivity means “die Unmittelbarkeit des Daseins”, that
is, the external existence in space and time and as a natural being.
The world in which I have to realize my will as well as my natural
aspects as a human being are the complementary material aspects
of the will which complete the “Begriffsnatur” which — as I have
just explained — is the will’s essence on the first level of Hegel’s
analysis.

Looked at from Hegel’s speculative point of view the three as-
pects of the subjective and the objective sides of the will, that make
up the second and the third levels of his analysis, complement each
other. In Hegel’s eyes the development of a person’s autonomy and
the historical development of ethical, social and political institutions
can be understood as a complex interwoven process encompassing
these two developments. The telos of this process then is an ethical,
social and political reality by means of which personal autonomy is
fully realizable.

The formal or subjective side of the will, which is analyzed on
the second level, includes Hegel’s analysis of the internal structure
of personal autonomy. The material or objective side of the will,
which is analyzed on the third level, includes Hegel’s analysis of the
ethical, social and political institutions as well as the natural aspect
of the person’s will — its embodiment as a single person.This is the
external side of the will. Of course it is Hegel’s metaphysical first
level of analysis, his theory of “Der Begriff” as it is developed in his
Science of Logic, which allows him to show that the internal and
the external sides of the will cannot be understood in a dualistic
fashion but have to be regarded as two aspects of the universal
structure of the will. This metaphysical first level allows him to avoid
the dualism that can be found in other classical and contemporary
approaches. Some of these dualisms are, for example, the opposi-
tion of personal autonomy and socialization, the opposition of the
cognitive and the volitional side of rationality and the opposition of
desires and rational evaluations which itself is one form of the more
general opposition of self-consciousness and embodiment.

This interpretation of the structure of free will in terms of his
“spekulative Methode” allows Hegel to show how the natural exist-
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ence as a singular organism and the pure self-consciousness of the
“Ich” belong necessarily together. Hegel claims to have shown this
in his Science of Logic: the absolute mediation (‘“‘Vermittlung™), the
pure reflection of the “Ich”, is initially abstract, that is, an immediacy
(“Unmittelbarkeit”) and as such it belongs necessarily to the com-
plete structure of the “Begriff” (cf. [14]). Hegel himself then iden-
tifies the absolute mediation with the person’s knowledge of her
freedom in such a way that we find this logical relation there also.
Regarded, so to speak, from the inside, in terms of the second level,
there is the opposition between pure self-consciousness on the one
side, and the person’s being a natural being on the other — that is,
between the internal and the external. Understood in terms of the
first level of analysis, i.e., Hegel’s speculative interpretation of the
structure of the will, this dualism of the internal free dimension and
the external determined dimension which is constitutive for the per-
son can be seen as belonging to the one and unique “Begriffsnatur”
of the will regarded as an universal structure. Hegel not only has
overcome the dualism on the first- or metaphysical level of analysis
he also shows which function the dualism has in developing an ad-
equate account of personal autonomy. Overcoming this dualism de-
mands overcoming yet another internal-external dualism: the ‘schism’
between personal autonomy and ethical life.

As we have seen the contemporary accounts identify the “being
internal”—“being external” dualism with the “subjective”—*objective”
dualism and they regard this as an antagonistic state of affairs. Hegel
disagrees with this view on two grounds: firstly, the distinction be-
tween “internal” and “external” cannot be identified with the sub-
jective—objective divide. There are subjective structures — of politi-
cal or social institutions for example — which are external to the
person’s autonomy understood as her psychological structure.'® And
there are objective structures — the universal structures of self-con-
sciousness — which are internal to the person’s autonomy. Secondly:
according to Hegel the determinations “subjective” and “objective”
or “internal” and “external” can’t simply be regarded as antagonis-
tic. They are “Reflexionsbegriffe”. This means that their meaning is
constituted by a semantical or — in Hegel’s sense — logical relation to
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each other. It is impossible to define the one without regard to the
other. And it is impossible to assume one side of the relation as given
and then subsequently to try to deduce the other. In Hegel’s view
this holds not only for concepts but also for phenomena as he re-
garded meanings and their logical structure as themselves being the
essence of phenomena.

According to Hegel these dualisms have to be understood as
moments of an underlying speculative unity. The whole phenom-
enon — in our present context: the freedom of the will — can be
understood adequately only, if these dualisms are taken as elements
of a complex but unitary structure.

Personal Autonomy as Part of the Will’s
Structure: Overcoming the Problems of
Contemporary Accounts

According to the basic idea of the hierarchical accounts personal
autonomy must be analyzed in terms of the logical or semantical
structure of a person’s psychology. A person’s being able to evalu-
ate her own desires which belong to one level on the next higher
level and her ability to to identify with such desires on the one hand
and her being able to make the desires effective on the other were
the key elements in these accounts. These higher-order desires or
volitions mark the capacity of the person to distance herself from
her lower-order desires. In Frankfurt’s and Dworkin’s account this
capacity was understood as a logical structure only. In Watson’s
account an ontological dichotomy between the rational and evalua-
tive and the non-rational capacities replaces this logical structure.
And along with Christman’s account, the other theories also try to
analyze personal autonomy with regard to internal psychology only.
On top of that, these three approaches all try to give a purely formal
account of personal autonomy.

Hegel would have agreed with some of the philosophical theses
of these contemporary approaches — but he would also have criti-
cized some of their underlying premises. According to him personal

63



Michael Quante

autonomy is a capacity of persons because of their self-conscious-
ness. The notion of identification in various ways central to the above
accounts has a theoretical and a practical dimension. In the process
of self-determination a person recognizes her true self and evalu-
ates it in one selfsame act. Self-determination then is a cognitive
and deliberately evaluative act in uno actu.

In his theory Hegel avoids the dualism of thinking and willing; in
his account having a special content, or intentionality, is understood
as willing ([9], § 6). And self-conscious willing is a propositional
attitude which gives itself a thought content. In this way Hegel by-
passes a central problem other accounts are confronted with: the
practical and motivational force of rationality is guaranteed by its
very own structure — i.e, intentionality.

According to Hegel an autonomous person’s will is character-
ized by three aspects:

The first is having the first-person mode of thought ([9], § 5) —
Hegel identifies this with the “Begriffsmoment der Allgemeinheit”.
In thinking herself as an “I” a person distinguishes herself from every
content her thinking and willing may have. Being intentional this self-
consciousness is a kind of willing oneself — and so the person is also
willing herself in it. The subjective freedom derives fromthis capac-
ity of the will to refer to itself in pure self-consciousness and the
possibility to choose something different, which is included therein.
According to Hegel this freedom must not be regarded as the sole
aspect of freedom: isolated from the complete structure of the will
this freedom degenerates to a destructive form which Hegel names
“negativer Wille”([9], § 5).

The second aspect of the free will is that it tends towards self-
determination ([9], § 6). Because of the will’s “Begriffsnatur” the
“Allgemeinheit” of the first aspect must determine itself. On the
personal level this means that the person has to give the will a spe-
cial content. By doing so she identifies with the chosen content and
makes it her will. In Hegel’s account this self-determining activity
can’t be regarded as a second step in which the freedom of the first
step is lost. What is lost according to Hegel is the one-sidedness of
the first aspect.
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The third aspect ([9], § 7) brings the reason for this to light: the
will’s structure must be analyzed as “Einzelheit”, that is, as the unity
of the first and second aspect. We can’t simply start from the first
aspect and try to find criteria within pure self-consciousness alone
for true self-determination, nor can we start from the state “being
determined” as a natural and socialized being searching for a formal
procedure to transform these given contents into a free form. Self-
determination of the will has to be conceptualized as the logical in-
terdependence of the first and second aspect which belong together
in every person’s free will. No person wills her “Ich” purely and
without further content. And no person wants merely the content of
her will. In wanting something a person always wants herself and
the content as her content.

Hegel warns us not to think of self-determining autonomy as
something the will or the “Ich” understood as “vorausgesetztes
Subjekt oder Substrat” ([9], § 7) does. The failure involved in the
notion of identification as discussed above is just this: the person is
taken as given and an attempt is made to look solely for the autono-
mous mode of self-determination. This model has to be replaced by
Hegel’s analysis of the will’s “Begriffsnatur”. If accepted the re-
gress-problem and the ab initio problem wouldn’t then arise.

A. The Regress Problem

The regress problem emerges because in contemporary accounts
the first and the second aspect of the will are kept in isolation. The
first aspect, “die Allgemeinheit” of the I, is posited as being constant
while the second aspect, “die Bestimmtheit”, receives a more and
more complex logical structure. But while the content develops in
this analysis the will’s other moment, the I, doesn’t itself develop —
its capacity to reflect doesn’t change. Interpreted in this way no
union can be reached — every mediation fails and we get a structure
Hegel has analyzed in the Science of Logic as “schlechte Unendlich-
keit”. The I and its content aren’t able to merge in this structure. Of
course, in his “Logik des Begriffs” Hegel has developed a model to
overcome difficulties of this type. In our present context his solution
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would be to regard the I and its contents as two dependent moments
of the will’s underlying structure. The hierarchical accounts cor-
rectly analyze the form of this underlying structure as it appears to
the person’s mind in her knowledge of freedom. But this appear-
ance of freedom in its ‘psychological’ form should then be under-
stood as in fact being the appearance of the underlying unity of the
will.

B. The Ab Initio Problem

This problem arises for the same reasons. If we take the two as-
pects in isolation either the first or the second could become the
source of autonomy: eitherthe capacity to build second-order volitions
and to identify with first-order desires or the content’s logical struc-
ture itself would then have to be considered the source of the per-
son’s autonomy. But each alternative, taken by itself, is deficient:
the person’s capacity to identify or build reflective contents cannot
generate any contents without falling back into an empty decisionism.
And there is no reason to assume that autonomy can be found in the
content’s logical structure which doesn’t itself refer implicitly to the
I and its capacities.

According to Hegel we have to regard the will’s complete struc-
ture as the source of autonomy. There is no fixed starting point — no
fixed content and no underlying presupposed I as a substratum ([9],
§ 7). It is the complete self-determining movement of the “Begriff”
which alone is the absolute foundation. But this basis is actuality
and process and not a fixed starting point. Again Hegel would have
claimed that Frankfurt or Dworkin have analyzed the appearance
of this freedom only as it appeares to the person’s mind in her knowl-
edge of being autonomous and free. In this “Vorstellung” the will’s
autonomy becomes “fiir sich” and that means, the person can grasp
herbeing autonomous by allowing contents of the form to be analyzed
in such an hierarchical manner. This is an essential moment in the
will’s development but it isn’t the source of autonomy itself. Through
our knowledge of having free will the freedom of the will makes
itself known. And in this knowledge the structure of the will be-
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comes explicit, but this becoming explicit doesn’t make it alone the
source of autonomy. On the other hand, this becoming explicit does
belong to the will’s self-explication and self-determination. Hegel
takes this up in his thesis that an individual’s will which lacks this
kind of self-consciousness — the “blof} objektiver Wille” — is not an
adequate realization of the will’s autonomy. Not only the will of the
child or of the superstitious man but also the ethical will as Hegel
understands the Greek form of ethical life, forexample, don’t amount
to a full realization of the will’s structure. This structure not only
demands a formal structure of personal autonomy but also an ad-
equate material content the will develops in and through itself. Thus,
with the help of Hegel’s three-level analysis of the will’s structure
as discussed above, we can find an account which overcomes the
two other problems mentioned above: the formalism problem and
the desire-formation problem.

C. The Formalism Problem

Not only Kant, but the contemporary accounts too, face the diffi-
culty of not being able to deliver an adequate account of those con-
tents which are suitable to the autonomy of the will. Hegel’s critique
of Kantian formalism in ethics and the dualism between the two
faculties, rationality and the system of desires, is well known. In an
analogous way this critique applies to Watson’s dualistic account as
well as to the purely subjectivistic and formal accounts discussed
above.

According to Hegel the “Begriff” or “Subjektivitit” can’t be
understood as autonomous if it is a purely formal capacity merely
appropriating given contents. Besides delineating this basic struc-
ture in his theory of Subjective Spirit Hegel also shows that rational-
ity and free will can’t exist as separate capacities apart from de-
sires, the senses and activities of all kinds — in other words: rational-
ity and free will have to be embodied in an organism. So the rational
and the sensitive parts of a person’s psychology must be understood
as aspects of one unique structure. This explains why desires are
transparent to self-consciousness and can be socialized in a rea-
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sonable way thus making freedom and autonomy possible. As Hegel
shows in the third part of his Elements of the Philosophy of Right
the basic forms of ethical life are the adequate realization of the
will’s natural aspect. Ethical life transforms the desires into a rea-
sonable form allowing human beings to be free.

And if we recall the third level of Hegel’s analysis with its thesis
which claims that social and political institutions are themselves for-
mations of the will we can see that social and political reality isn’t
external to the person. In fact just the opposite: for the adequate
development of autonomy social and political institutions are needed
in so far as these are basically of the same structure as the person’s
autonomy. The relation between the person’s autonomy and the po-
litical and social world has to be understood as that internal self-
determining activity of the will which gives it those contents in which
its absolute autonomy can be realized.

D. The Desire Formation Problem

Finally, let’s take a quick look at the desire formation problem, for
which we may find a solution in Hegel’s thesis which claims that the
main purpose of social and political institutions is to allow self-con-
scious persons to lead an autonomous life. According to this insight
the person can realize her autonomy only if she recognizes and ac-
knowledges that the social and political — prima facie external —
reality has the same basic structure as her own autonomy. So ac-
cording to Hegel there are three different criteria which qualify de-
sires as suitable for personal autonomy: first, they must be acquired
in a social process which itself is part of a political and social life
which itself in turn makes the autonomy of persons possible. Sec-
ond, the person must be able to acknowledge that the social world is
something she can identify with. And third — the philosopher’s per-
spective: —it must be shown that the basic structures of the person’s
autonomy and the social and political institutions can be understood
as interdependent moments of the self-determining will, itself under-
stood as a universal structure. Because of the will’s absoluteness
there is no outside. The ultimate criterion then for the actuality of
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the realized structure of absolute self-determining freedom is that
the following is the case: persons can lead their lives autonomously
in the full sense of the term only if they identify with the social and
political world in which they live."” This, though, we would expect to
be the case in Hegel’s holistic philosophy. But it is only fair to say
that this holism contains some possibly dangerous tendencies as well
as some open questions, which are particular to it. I would like to
close by discussing these briefly in the third and final part of the

paper.

I11

There is no philosopher whose thinking is more consequently “holis-
tic” than Hegel. The above discussed holism with respect to per-
sonal autonomy and the structure of the will is just one aspect of his
systematic holism. As we have seen above holism in regard to au-
tonomy and the will is an attractive option though not without conse-
quences. To make things clearer, I will distinguish a number of dif-
ferent levels. For our purposes it is essential to keep the ontologi-
cal and the ethical aspects of Hegel’s thinking apart. Hegel’s onto-
logical holism with regard to the mental has its difficulties, too. But
as we can see in the contemporary philosophy of mind, the essence
of the mental might best be regarded as externalistic and holistic.
Thus given that, Hegel’s ontological thesis, which says (i) that an
individual’s having mental states of propositional self-consciousness
presupposes the existence of a social world to which this individual
itself belongs; and says (ii) that an individual’s having personal au-
tonomy presupposes the existence of a suitable structure of the sur-
rounding social world; is a plausible thesis worth defending.

But, as Tugendhat has tried to show ([23], chapter 13 and 14),
isn’t there an ethical holism in Hegel’s philosophy also? Isn’t there a
line of thought, which leads to inacceptable ethical consequences
where it comes to the determination of the ethical relationship be-
tween the individual’s freedom and the community’s or state’s inter-
ests? Recalling for a moment the long standing critique of Hegel’s
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political and ethical thought on the one hand and the problems of
modern society stemming from the atomism of the individuals on the
other, this question becomes accute. Can Hegel give us a lively and
convincing model of the relationship between personal autonomy
and the social and political world, which is still attractive for us to-
day? Or is his holism an obstacle which makes it impossible to try to
find answers to our problems in his philosophy?

Toanswer these questions the problem Tugendhat’s critique hints
at, has to be refined.” Four questions have to be distinguished. The
first is, whether an ontological holism has necessarily to lead to an
ethical holism. Tugendhat has argued that in Hegel’s philosophy the
ethical holism — stating the priority of the social whole — is founded
in his theoretical notions of self-consciousness and truth ([23]). But
even if there are some limiting conditions for ethical thought origi-
nating from the ontological model there is no strict deduction possi-
ble. And, indeed, in Hegel’s ontology, the whole is — even on the
ontological level — determined as giving the parts autonomy. Hegel’s
theory of subjectivity, as it is developed in his Science of Logic,
tries to show that a truly absolute whole cannot exist without giving
freedom and autonomy to the parts because it has actuality only in
the free interaction of these moments of itself.?' Thus it is not per-
missible to argue for the inadequacy of Hegel’s ethical theory if
taking one’s starting point from his ontological holism. And so the
second question arises: has Hegel in fact really defended a version
of the ethical holism which says that the individual’s moral or ra-
tional choices can be overruled by the imperatives of the social or
political system? The answer to this question is: no. But not only
that, Hegel also wants to make two important positive points: (i)
there is no stable moral choice or moral autonomy without a given
and partly accepted social world and (ii) a social or political system
cannot adequately analyzed or legitimized philosophically if one starts
with autonomous rational individuals and purely non-historical natu-
ral laws. That though surely doesn’t amount to a subordination. On
the other hand the thesis defended by Liibbe-Wolff ([11]), that
Hegel’s Elements of the Philosophy of Right includes all basic
individual rights and Hegel has only avoided discussing them under
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that label out of historical and political expediency, goes too far. Of
course most of them are included in what Hegel calls ethical life —
as Siep ([19], chapter 12) has shown in detail — because morality is
“aufgehoben” and not simply negated. But there are some tenden-
cies in Hegel’s political and ethical thought which betray an imbal-
ance in favour of the whole over the individual. — Some of these
tendencies are explainable with regard to a number of Hegel’s mo-
tives which are not themselves essential to his system. In the con-
text of an adequate theory of autonomy these elements can legiti-
mately be neglected.

But we are now confronted with the third question: aren’t there,
as Tugendhat has claimed, some systematical reasons for these ten-
dencies in Hegel’s philosophy? Is it really possible to revise these
features of his thought without giving up his basic premises? I can-
not discuss this difficult question here.?? All I want to say is that we
have to distinguish the different questions carefully. It seems im-
plausible to me that a single feature in Hegel’s philosophy can ac-
count for those tendencies which today we cannot accept. Maybe
teleology is one of the cluster of features, as Siep seems to believe
([17], 294 ft.). Or perhaps particular theological motives, as I sus-
pect. And without being able to argue this point here [ would claim
that the sources of these tendencies must be seen in some aspects
of Hegel’s logic. They are not to be found in some, as I see it, lesser
features of his philosophical thinking. And so this question basically
comes down to the question whether some aspects of Hegel’s sys-
tem can be detached from his Science of Logic or whether some
aspects of the logic can be eliminated from the rest.

Everyone who knows Hegel’s philosophy knows how difficult it
is to answer these two distinct questions. In other words — and this
is our fourth and final question —: do we have an alternative account
which solves these problems, the problems Hegel wanted to solve?
As far as I can see there is no one theory yet available which itself
doesn’t face its own problems also. And there are many theories on
offer which don’t even approximate to the depth of analysis which
we find in Hegel’s philosophy. Therefore the result must be: as long
as we do not have such an alternative theory which allows a more
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satisfying account we should continue to bear Hegel’s Elements of
the Philosophy of Right in mind as an important theory about per-
sonal autonomy and freedom of the will.

Notes

' Compare ([16]) and the collections of essays ([1],[S] and [7]). John Martin
Fischer’s Introduction gives an excellent overview of the main themes of
this debate ([5], 9-61).

2 Cf. my discussion of these topics ([15]).

3 The same strategy is used inmy ([13]).

* I will give only a rough overview of these accounts and will ignore the
developments some of the theories discussed — especially the theories
of Frankfurt, Dworkin or Watson —have made in the meantime.

° I ignore here the clauses “will or would move” which Frankfurt adds to
this definition. For a discussion of these special problems see Fischer’s
analysis ([S] and [6], chapter 7).

% Here the “control”-condition comes into play (cf. Fischer ([6], chapter 8).
Control is, according to Frankfurt, what makes my will free, identification
is, what makes me responsible.

"The followinglist of problems (and their names) I have partly taken from
Christman ([2]).

8 In Hegel’s Science of Logic the general structure of this problem is analyzed
as “schlechte Unendlichkeit”.

9 This is Charles Taylor’s term, cf. ([20], 290).

0 Thalberg has critized this as too rationalistic ([22]) and Watson has since
agreedin alaterpaper ([25]).

' We do not have to follow here Friedrich Schiller’s reading of Kant. In
Kant’s eyes as long as our desires and passions are in accordance with
our rationality and values we don’t have to suppress them. Nevertheless
according to both the Platonic and the Kantian accounts the real bearer
of autonomy is the rational part of our psychology alone.

12 And because the suitable social setting is a starting condition for personal
autonomy the social reality cannot be constructed out of autonomous
persons. Using Charles Taylor’s illuminating distinctions, made in the
context of the liberal-communitarian debate, Hegel is a holist in the
ontological sense ([ 21], 181).

13 To deny naturalization in this sense doesn’t commit me to a dualistic
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solution with respect to the body-mind problem.

14 But compare the helpful analysis of de Vries ([3]).

15 Thave said more about the relation between causality and teleology in my
analysis of Hegel’s concept of action ([13], 2371f.).

16 For a more detailed interpretation of this see ([13], chapter 2 and [14]).

'7This logical determination  have analyzed indetail in ([14]).

18 With regard to the current debate about the externalism of the mental
Hegel could be viewed as a “grandfather” of externalism because of his
antirepresentational and social analysis of the mind.

19 This criterion can be used as a critical standard also: if the philosopher
can show that identifying with a given ethical, social and political structure
doesn’t allow the realization of autonomy in the full sense, this would
demonstrate that the given structure is not an adequate realization of the
will’s freedom.

2 In what follows my arguments have profited very much from Ludwig
Siep’s interpretations (cf. [17] 285-294, [18] and [19], chapters 12, 13 and
14.

2 A more detailed answer is given by Ludwig Siep ([18]).

22 Sometimes the use of the concept of “organism” in Hegel’s political
philosophy has been regarded as the source of these tendencies. But as
Siep has shown, this isn’t the case ([19], chapter 13) with respect to his
political theory. Hegel has developed a very differentiated concept of
“organism” (cf. the analysis of Wolff [27]) which cannot be reduced to a
biological notion.
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HAPPINESS AND WELFARE
IN HEGEL'S
PHILOSOPHY OF RIGHT

hen Hegel maintains that the task of philosophy is to

s;s/ demonstrate the fundamental identity between what is
rational and what is actual,' he is summarizing the idea

which he exposes in all his work, namely his synthesis between an-
cientand modern philosophy. For Hegel, as for the ancients, philoso-
phy studies being from a rational point of view, asking how the ac-
tual forms of things correspond to their concept or idea.> At the
same time Hegel thinks that modern philosophy, especially the criti-
cal philosophies of Kant and Fichte, have opened new and important
options for this rational point of view by reflecting on the general
structures of subjectivity. Hegel’s practical philosophy should also
be read as an original synthesis of especially Aristotelian motives
and certain modern ideas based on the notion of free will. One theme
in which this Hegelian combination of ancient and modern elements
may be unveiled concerns happiness and welfare as they are dis-
cussed in his Elements of the Philosophy of Right. In the follow-
ing, I will try to explicate this combination and also comment on
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Hegel’s possible significance for the contemporary debates concern-
ing questions of good life.

Generally, for Hegel happiness (Gliickseligkeit) and welfare
(Wohl) belong to the normative apparatus of practical philosophy,
notably because of their central roles within the intentionality of our
everyday life. Hegel thinks that it is the task of practical philosophy
to give a conceptual presentation of the various legal, moral and
political phenomena in a way which captures our practical orienta-
tion also towards happiness and welfare, situating this orientation
properly within the totality of our intentionalities. Hegel follows, I
think, principally Aristotle in conceiving the normativity of various
practical phenomena from the viewpoint of the intentionality of life
itself, and not from any separate idea of the good, or from pleasure
in the hedonistic sense, or from the idea of maintenance of the whole
in the Stoic sense. On the other hand, he thinks that the Aristotelian
approach as such is not adequate when we study the actuality or
rationality of modern ethical and political life. Instead of the classi-
cal discourse of eudaimonia one must, in the modern times, con-
ceptualize practical life by starting from the notion of will as various
forms of the autonomy of will, i.e. following the Kantian and Fichtean
theories of practical rationality. For Hegel, too, the highest human
good is not happiness as such but freedom. But for him happiness
and welfare have their prominent and constitutive roles in the actu-
alization of freedom in human life.

In the following I examine first the systematic structure of
Hegel’s Elements of the Philosophy of Right and especially the
roles of the notions of happiness and welfare in it. I will do this
briefly and avoid going too deep into the dark waters. It seems to
me, however, that Allen Wood in his excellent discussion on the no-
tions of happiness and welfare loses something essential when he
overlooks Hegel’s metaphysics of will-structures altogether.® Sec-
ondly, I will discuss in more detail Hegel’s chapter on morality, espe-
cially those parts in which happiness and welfare are treated. Fi-
nally, I will study briefly the role played by happiness and welfare in
Hegel’s discussion of the civil society and the state. My overall aim
is to clarify our picture of the specific Hegelian synthesis of the
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broadly Aristotelian and Kantian elements — elements which as such
are for Hegel abstract and one-sided approaches to the intentional
and normative structures of modern life.

The Roles of Happiness and Welfare in Hegel’s
Systematic Procedure

Hegel says that the subject-matter of his Elements of the Philoso-
phy of Right (PR)*is “the idea of right — the concept of right and its
actualization” (§ 1). For Hegel, concepts must have their actuality
or existence (Dasein), and vice versa. A concept of right alone
would be an empty abstraction, and likewise a study of legal phe-
nomena in their existence, without their concept, deals merely with
contingent, unsubstantial appearances. The concept and its exist-
ence are “two aspects of the same thing, separate and united, like
soul and body” (§ 1, A.). The idea of right is freedom, which then
must be recognized “in its concept and in the concepts existence” (§
1,A.). PR’s aim is to elaborate the concept and existence of the free
will as a totality of shapes of the right. It is a dialectical presentation,
proceeding from abstract to concrete, from simple to complex, of
the various institutional forms of free will. Hegel intends to show
how the will externalizes itself into various forms of its existence
and how it simultaneously creates more and more complicated con-
ceptual relations to itself. In these self-relations the consciousness
of freedom develops, and Hegel’s systematic idea is to study mod-
ern society as the totality of forms of this consciousness, i.e. as
spirit.’

Hegel himself formulates the unity of the two aspects as fol-
lows: “The will which has being in and for itself is truly infinite,
because its object (Gegenstand) is itself, and therefore not some-
thing which it sees as other or as a limitation; on the contrary, it has
merely returned into itself in its object. Furthermore, it is not just a
possibility, predisposition, or capacity (potentia), but the infinite in
actuality (infinitum actu), because the concept’s existence (Da-
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sein) or objective (gegenstindliche) externality is inwardness it-
self” (§ 22). Thus, as truly infinite the will constitutes structures of
self-relation in which finite and infinite, particular will and universal
will produce mediations instead of mere oppositions. That which
originally does not belong to the will is no more treated merely as the
other, as something alien, but is taken into the self-determinations of
the existing will, i.e. into the sphere of right. As we shall see, this is
exactly what occurs with happiness and well-being, too, when Hegel
thematizes them as essential moments of action.

The will is, except truly, also actually infinite. Thus it is no
mere possibility, or capacity (potentia), but the actualization of a
capacity. In the same way in which we, according to Aristotle, can-
not have potentiality without actuality, the notion of freedom and its
various forms of Dasein belong inherently together in Hegel’s
thought. The free will can be comprehended only as it externalizes
itself in the various form of action, as it actualizes itself. A trans-
cendental deduction of the unity of concept and Dasein, of the ca-
pacity and its actualization, would necessarily remain abstract.
Because the will’s autonomy for Hegel is not a pure self-relation, in
the sense in which it is for Kant, but evolves in the action itself,
happiness and well-being are also moments in its constitution. Thus,
the will begins its self-determination with regard to natural inclina-
tions, drives, desires, which then supply content to the will. This is
made clear in the introduction to PR.

In the beginning, the will is free only in its concept, in itself, and
it will gain freedom for itself only gradually as it makes itself into its
object (§ 10). The will may have as its content both external objects
as well as internal images, but at this initial stage it has no means or
criteria with which to organize its content coherently. The will is
immediate, or natural, which meansthat the content appears for it in
the form of immediate impulses, desires, and inclinations in the sense
that the will is actually determined by this content. Hegel contends,
however, — very much unlike Kant — that this content is something
implicitly rational, though it has not yet found its rational form (§ 11).
Natural impulses, inclinations and emotions belong to human free-
dom; in fact, they constitute its essential content. Before they are
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made mine, however, i.e. as long as they are not integrated into my
individuality, they exist as mere desires. As such each of them is
something unlimited, indeterminate and directed to all kinds of ob-
jects and forms of satisfaction (§ 12).

The idea of happiness, then, is intended to bring order into the-
ses natural drives. Hegel introduces this idea roughly as follows.
First the will posits itself as an individual will. As a pure form it
distances itself from the content, situates itself above the content
and reflects this in order to make choices between various drives.
At this immediate stage, the contingency of its content makes the
will itself arbitrary (§ 15), so that the repressed content returns. The
result is that the will is all the more dependent on the content in its
attempts to deliberate and make choices. It has yet no means for
justifying its decisions. There is no rational coherence in its choices
(§ 16). This contradiction between content and form appears, then,
as “a dialectic of drives and inclinations”, in which every drive ex-
ists against others demanding satisfaction. The will cannotmake but
contingent choices between them, as it calculates and maximizes its
satisfaction (§ 17). Similarly its judgements about the impulses are
purely arbitrary: now it maintains that they are naturally good, then
that man is naturally bad, without a rational means of settling such
disputes.

The only way out of this bad circle, according to Hegel, is to
make the impulses part of “the rational system of will’s determina-
tion; to grasp them thus in terms of the concept is the content of the
science of right” (§ 19). Here the idea of happiness has a central
function. Its task is to bring some kind of generality, coherence and
shape into the derangement of desires and drives. Hegel defines
happiness here as “the sum of total satisfaction”, equating it with
subjective welfare (§ 20). Here he is not so far from Aristotle, for
whom eudaimonia unveils itself for each subject in his practical ac-
tivities and is thus not to be defined from an external, third person
perspective — neither as a universal idea nor as a neutral calculus.®

“In happiness thought already has some power over the natural
force of the drives, for it is not content with the instantaneous, but
requires a whole of happiness” (§ 20, A.). Hegel maintains that the
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subjective universality inherent in the idea of happiness, and in the
corresponding idea of education, is still abstract and undeveloped.
Thus, when the will begins to reflect on the impulses and drives,
estimating and comparing them against each other, calculating their
cost and future benefits, it “confers formal universality upon this
material” (§ 20). Because this whole, the universal, is merely an
ideal of happiness as universal pleasure, the “universal end is itself
particular, so that no true unity of content and form is yet present
withinit” (§20,A.). Such a unity presupposes not only will, but thought
and knowledge as well. Hegel emphasizes throughout his work the
connection of thought and will. Thus he maintains also here that
because universality is present merely as pleasure, subjectivity and
feeling in the idea of happiness, a unity of form and content presup-
poses thinking. For only in thought and knowledge may the imme-
diacy and particularity of natural will be superseded (aufheben)
into something universal (§ 21).

These are no more than preliminary definitions of happiness and
welfare in the introduction of PR. Hegel develops his idea of free
will in three stages. As a concept it is presented in universality, par-
ticularity and singularity. As a relation between concept and its
Dasein it is presented firstly in terms of logic of being, as abstract
immediacy, and secondly in terms of logic of essence, as reflection
intoitself, and finally in terms of logic of notion, as the unity and truth
of the preceeding moments. These are the three main parts of PR.
At the first stage, i.e. in abstract right, happiness and welfare are
not discussed because they do not exist as such for the legal person-
hood. As long as a person recognizes himself only in the external
objects as his property, there is no room for reflection on happiness.

At the second stage, i.e. morality, sensuous externality of the I
and its internal freedom separate from one another; distancing from
the external things the I begins to become aware of its own particu-
larity. It starts to become for itself. “This reflection of the will into
itself and its identity for itself, as opposed to its being-in-itself and
immediacy and the determinacies which develop within the latter,
determines the person as a subject” (§ 105). For this subject, then,
as we shall see, universality presents itself either as a duty or as a
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universal good. The tension between universal as concept and par-
ticular as Dasein is built into Hegel’s treatment of the moral will,
and it is the context where also happiness and welfare are princi-
pally discussed. At the third stage of ethical life, finally, the two
preceeding moments are presented as mediated and united. “The
embodiment of freedom which has (a) first of all immediate as right,
is (b) characterized in the reflection of the self-consciousness as
good. (c) Thethirdstage, originating here, in its transition from (b) to
ethical life, as the truth of the good is therefore the truth both of
subjectivity and right” (§ 141, A.). At this last stage also happiness
and welfare are discussed as embedded in the ethical life of family,
civil society and state.

The Morality of Happiness and Welfare

In morality the immediate relation of the legal person to external
objects breaks and the I begins to reflect on itself as a subject. Thus
a shift in perspective takes place. Hegel presents here his view on
the nature of the moral will and its roles in human action.” Its mode
of Dasein is moral subjectivity which reflects on itself. In the re-
flection there opens a new difference between universal and par-
ticular, but Hegel argues that conditions for their higher unity begin
to emerge as well. The moral standpoint “takes shape of the right
of the subjective will. In accordance with this right, the will can
recognize something or be something only in so far as that thing is
its own, and in so far as the will is present to itself in it as subjectiv-
ity” (§ 107). Thus the will, which is for itself, recognizes something
only in so far as it wills this and takes it to be good for itself. At the
same time, however, a moral duty or a more universal good presents
itself as a demand to the I. Here Hegel wants to demonstrate how a
legal person transforms himself into a moral subject who is not only
for itself but may accomplish a moral duty or a universal good as
well. In the chapter on morality these two demands are recognized
and related to each other within reflection — but nothing more. Un-
like Kant, Hegel thinks that only after superseding morality into ethi-
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cal life can we think properly of their rational unity. Only then can
we see the general lines along which modern subjectivity accom-
plishes the univeral good in accordance with the idea of right.

Hegel’s position in respect to the Kantin distinction between
morality and legality is a complex one. Ethical life as a whole is
meant to provide a mediation between them, but Hegel also dis-
cusses in his chapter on morality topics which belong to Kantian
legality. Thus the whole chapter on “Intention and welfare” (Absicht
und Wohl), in which happiness is treated, has no equivalent in Kantian
morality. This is so, generally speaking, because Hegel situates moral
will into human action itself, and not into motives preceding action
like Kant. Hegel, too, distinguishes the will as a rational capacity
from its various empirical determinants, but he does not do this ab-
solutely. His intention is to reflect on the way in which the various
components and determinants of the will measure each other in ac-
tion, as subjective and objective, particular and universal. In Hegel’s
opinion, we may study knowledge only in its work, and similarly we
may study the will only in its work, i.e. in action. Action for Hegel is
“the expression of the will as subjective” (§ 113). The chapter on
morality, then, has three sections in which Hegel wants to indicate
how the contradiction between internal and external, which emerges
when the subject intends to act, is resolved from a moral point of
view.

In the first section, entitled “Purpose and responsibility” (§ 115-
118), Hegel characterizes the intentionality of action and its moral
components. An action presupposes external objects with their com-
plex environment, for it aims to carry out a change in them. It is
important for Hegel to emphasize that the will is responsible for
changes only “in so far as the abstract predicate ‘mine’ attaches to
the existence so altered” (§ 115). Among the many consequences
only those belong to the action which are intended by the will, which
fall under its purpose. “I can be made accountable for the deed
only if my will was responsible for it — the right of knowledge”,
Hegel remarks (§ 117). Thus the morality of an action is also a
matter of its intended consequences. Hegel criticizes both Kant who
neglects the consequences, as well as such consequentalism which
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does not recognize “the right for knowledge”: “In so far as the con-
sequences are the proper and immanent shape of the action, they
manifest only its nature and are nothing other than the action itself;
(...) But conversely, the consequences also include external inter-
ventions and contingent additions which have nothing to do with the
nature of the action itself”(§ 118, A.). Hegel connects the intended
consequences with the subjective principle of action, i.e. maxim,
whose morality, then, is under examination. For Kant, this examina-
tion concerns merely subjective motives, ultimately the relation of
the will to itself. For Hegel, however, this kind of moral autonomy is
basically an empty ideal which distorts the picture of our responsibil-
ity for actions.

In the second section, bearing the tittle “Intention and welfare”
(§ 119-128), Hegel then connects happiness to action, arguing that
both the Kantian ethics as well as the eudaimonistics doctrines of
virtue are one-sided, abstract views on the matter. He situates hap-
piness and well-being into a complex structure of the will, in which
the particular and the universal first seem to distance more and more
from one another. The will, which is now characterized through its
intention (Absicht), is no more arbitrary as it was when it consid-
ered its purposes and consequences, because now it seeks to gain a
general picture of its situation. Thus the will studies its various pur-
poses and their connections with both the actor’s own and more
general needs, wishes and interests.

As an external event, as Dasein, an action is a complex set of
connections which may be analyzed and explained differently in
causal terms. Hegel asserts that its truth as an individual act, how-
ever, is a universal one (§ 119). This is so because the purpose,
which is central to the event as an action, “as emanating from the
thinking agent, contains not just the individual unit, but essentially
that universal aspect already referred to — the intention” (§ 119).
Hegel thus makes a distinction between purpose and intention. While
the purpose in the first place contains the actor’s own perspective to
the action, the intention contains its universal aspect. Hegel sug-
gests are-interpretation of the Kantian maxim by bringing the inten-
tion into the center of moral considerations. He demands that the
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actor has “the right of intention”, i.e. the right to know the univer-
sal quality of the action and to will it subjectively (§ 120). The other
side of the matter is that she has “the right of the objectivity of the
action”, i.e. the right to know and will her action “as a thinking
agent” (§ 120).

The intention thus connects the universal aspect to the action.
This by no means overrules the actor’s subjective purposes. Hegel
puts much weight on this point: “But the subject, as reflected into
itself and hence as a particular entity in relation to the particularity
of the objective realm, has its own particular content in its end, and
this is the soul and determinant of the action. The fact that this mo-
ment of the particularity of agent is contained and implemented in
the action constitutes subjective freedom in its more concrete de-
termination, i.e. the right of the subject to find its satisfaction in
the action” (§ 121). For this reason the action has subjective value
for the actor and is in her interest (§ 122). Here we thus have, first,
an actor who is realizing her purposes and intentions, and secondly
the subjective content for these ends, i.e. “needs, inclination, pas-
sions, opinions, fancies”. “The satisfaction of this content is welfare
or happiness, both in its particular determinations and in its universal
aspect — the end of finitude in general”, as Hegel defines it (§ 123).
He adds further that unlike in the introduction to the book, “the will
here isnot as itisinits immediacy; instead, this content, belonging as
it does to the will reflected into itself, is raised to a universal end,
namely of welfare or happiness”. Such a universal meaning of wel-
fare and happiness emerges here as one reflects on the morality of
action.

Thus, it turns out that for Hegel happiness, or subjective wel-
fare, is essential to the morality of an action. Hegel does not mean
that happiness were higher than freedom, or the sole content of it.
His point is that happiness and freedom, the demands of life and
reason, are fundamentally in accordance with each other: “There is
nothing degrading about being alive, and we do not have the alterna-
tive of existing in a higher spirituality. It is only by raising what is
present and given to a self-creating process that the higher sphere
of the good is attained (although this distinction does not imply that
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the two aspects are incompatible)” (§ 123, A.). Thus, subjective
welfare is among the essential ends of an action, its “living core”.
One should neither overrule it by some other universal end nor el-
evate it to the only end. These latter views, criticized by Hegel as
one-sided abstractions, lead to the dangerous implication that “be-
cause subjective satisfaction is present (as it is always when a task
is completed), it constitutes the agent’s essential intention to which
the objective end merely was a means” (§ 124). This would detach
the subjective satisfaction completely from other ends. If morality
then is related positively or negatively to it, a subject acting morally
is not responsible for the objective aspects of her activities. This is
exactly what Hegel opposes.

Very much like Aristotle Hegel maintains that both the ends of life
as well as those of reason are present in our action. In action, properly
conceived, they actually go together: “What the subject is, is the se-
ries of his actions. If these are a series of worthless productions,
then the subjectivity of volition is likewise worthless; and conversely,
if the series of the individual deeds are of a substantial nature, then so
also is his inner will” (§ 124). Hegel is, on the other hand, very con-
scious of the fact that in modern times subjective and objective values
by no means always meet each other — that the views which he is
criticizing do reflect essential tendencies in these times. There is only
athin consensus about the substantial value of an action, and the views
about happiness or subjective welfare vary individually more and more.
This is something which cannot and shouldn’t be opposed as such.
“The right of the subject’s particularity to find satisfaction, or — to
put it differently — the right of subjective freedom, is the pivotal and
focal point in the difference between antiquity and the modern age”,
he maintains (§ 124). In modern times the search for happiness — or
for authenticity, in terms suggested by Charles Taylor — is realized in
most varying individual and cultural forms. It would, in Hegel’s opin-
ion, be a fatal mistake to defend morality as something which contra-
dicts this freedom — as “the injunction: ‘Do with repugnance what
duty commands’™ (§ 124 R.).

Like Aristotle before and Nietzsche after him®, Hegel empha-
sizes that if morality is defined as opposition to life, it is not con-
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ceived properly. On the level of morality alone, however, one cannot
cancel (aufheben) this opposition, perceive the unity of morality
and life. Morality, in the sense Hegel thinks of it, opens a space for
the subject to reflect on the different purposes and intentions con-
nected to the action. The solutions to the problems, opened by such
areflection, of how to reconcile the tensions between individual and
universal welfare are practical and concrete, however, and depend
on the institutional context. Within the moralreflectionindividualand
universal are present as demands, or rights, which the subject may
recognize, but there are yet no guarantees that they meet each other.

Finally, in the last section — entittled “The Good and the Con-
science” (§ 129-141) — Hegel defines, first, the idea of good in a
specific sense. This may be read as a parallel to Kant’s idea of the
highest good. For Hegel, an idea is not merely an ideal; it has its
actuality as well. The idea of good collects all the determinations
developed so far, and at the same time it formulates the universal
end of action which up to this point has been present merely as an
abstract demand. Hegel says that “(The good is) realized freedom,
the absolute and ultimate end of the world” (§ 129). Here Hegel
again makes a strategic reinterpretation of Kant.

Kant would never have maintained that “the good is the abso-
lute and ultimate end of the world”. For him the Endzweck is the
“highest good”, defined as the unity of morality and happiness, and
understood as a regulative idea which directs our action but may
never be realized. For him the good, or the idea of good, is not the
Endzweck because the good is determined through the moral law
and cannot thus be its end. Hegel, too, emphasizes that the two
moments, welfare and freedom, coincide in the good: “Within this
idea, welfare has no validity for itself as the existence (Dasein) of
the individual and particular will, but only as universal welfare and
essentially as universal in itself, i.e. in accordance with freedom;
welfare is not good without right. Similarly, right is not the good
without welfare (Fiat justitia should not be pereat mundus” as its
consequence)” (§ 130). However, Hegel makes a very conscious
return to the tradition, criticized by Kant, when he connects morality
to the good.
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Here his idea of the good resembles especially the Aristotelian
eudaimonia, the highest end among all possible ends of human ac-
tion and life. It is not the Kantian unity of morality and happiness or
subjective satisfaction in the maxim preceeding the action, but a
more substantial unity of the universal and particular will and their
content, i.e. welfare, in the action. “The good is the truth of the
particular will, but the will is only what it commits itself to; it is not by
nature good, but can become what it is only by its own efforts”,
Hegel writes, insisting that the good must be known and specified by
the will and be for itself as conscience (§ 131). Hegel stresses that
our responsibility for our actions presupposes that we have the right
to know the relevant determinations that make our actions good or
evil. He obviously is thinking of Kant when he remarks: “Conse-
quently, the assertion that human beings cannot know (erkennen)
the truth, but have only to do with appearances, or that thought is
harmful to the good will, and other similar notions (Vostellungen),
deprive the spirit both of intellectual and of ethical worth and dig-
nity” (§ 132).

So far Hegel has indicated how the subject relates the particular
and the universal with each other within the intentionality of her
action. Happiness and welfare have their rolesin this intentionality,
which ultimately is directed towards the good. When Hegel in the
third part of his book discusses the rational structure of modern ethi-
cal life, he wants to show in more detail how subjective will realizes
itself in action together with an ethical and political community, in
which the good may be present.

The Limits of Happiness and Welfare

In the third and most extensive part of PR Hegel elaborates the
fundamentals of modern ethical life. The preceeding moments of
the universal good and the particular will are presented here in their
living unity, asembedded in the structures of family, civil society and
state. Individual happiness and welfare also have certain roles and
functions within the modern ethical totality: “The right of individuals
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to their particularity is likewise contained in ethical substantiality,
for particularity is the mode of outward appearance in which ethical
exists” (§ 154). The locus where Hegel studies the development,
refinement and satisfaction of particular ends is his theory of civil
society. In his view, civil society, as distinguished from family and
state, is a social and economic sphere or space in which modern
individuals are given free hands to find satisfaction for their particu-
lar ends.

Hegel’s strategy here is twofold. On the one hand he defends
maximal individual freedom to realize oneself within “the system on
needs”. On the other hand he insists that this system is no more than
a subsystem within the substantial ethical and political community,
i.e. the state. Civil society has its own rationality and limits between
family and state. In modern civil society, Hegel writes, “the selfish
end in its actualization, conditioned in this way by universality, es-
tablishes a system of all-round interdependence, so that the subsist-
ence (Subsistenz) and welfare of the individual (des Einzelnen)
and his rightful existence (Dasein) are interwoven with, and grounded
on, the subsistence, welfare, and rights of all, and have actuality and
security only in this context” (§ 183). This system of mutual de-
pendence, the system of needs, opens for the particularity a histori-
cally unique space to find satisfaction in varying ways. But, and this
the problem for Hegel, this search of happiness is fundamentally
contingent. It continues to create new ends, desires and needs, without
limit or purpose. Hegel says that here particularity ultimately “de-
stroys itself and its substantial concept in the act of enjoyment”. “In
these opposities and their complexity, civil society affords a specta-
cle of extravagance and misery as well as of the physical and ethi-
cal corruption common to both” (§ 185).

For Hegelitis apparent that happiness in the modern sense means
in the first place subjective satisfaction. This is likewise most essen-
tial in the modern ideas of individual freedom. However, although
labour and consumption are the driving forces of modern society,
Hegel maintains that they cannot be conceived as its Endzweck
alone. After elaborating on his double perspective on the civil soci-
ety, Hegel goes on to introduce his means for limiting the system of
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needs, which with its contingencies also threatens individual happi-
ness. The problem of poverty is a hard one for Hegel, and he at-
tempts to solve it by introducing the police and the corporation as a
kind of nightwatchman, representing the universal within the civil
society. “Through the administration of justice, infringements of
property or personality are annulled. But the right which is actually
present in particularity means not only that contingencies which
interfere with this or that end should be cancelled (aufgehoben)
and that undisturbed security of persons and property should be
guaranteed, but also that the livelihood and welfare of individuals
should be secured” (§ 230).

The police is a public authority which not only prevents crimes
but also creates infrastructure needed for economic activities, regu-
lates markets, protects consumers, promotes public health and edu-
cation, and prevents enemployment (see § 231-249). This authority,
thus, protects individual welfare against the contingencies of civil
society and guarantees that each member of society has access to
the material prerequisites of participation in society.” By corpora-
tions Hegel understands private associations recognized by the state
as corporate bodies (see § 250—256). “The corporation has the right,
under the supervision of the public authority (Macht), to look after
its own interests within it enclosed sphere, to admit members (...), to
protect its members against particular contingencies, and to educate
others so as to make them eligible for membership. In short, it has
the right to assume the role of a second family for its members, a
role which must remain more indeterminate in the case of civil soci-
ety in general (...)” (§ 252). Thus, a corporation promotes the wel-
fare of its members and, as a kind of “second family”, supports their
group and individual identities. '

Finally in Hegel’s discussion of the modern state, the signifi-
cance of happiness and welfare is constantly emphasized. He writes
e.g. that: “The principle of modern states has enormous strength
and depth because it allows the principle of subjectivity to attain
fulfilment in the self-sufficient extreme of personal particularity, while
at the same time bringing it back to substantial unity and so pre-
serving this unity in the principle of subjectivity itself” (§ 260). Taken
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together, thus, happiness and welfare do have an outstanding role in
Hegel’s theory of right. There is scarcely another philosophy of right
in which these notions would be given a corresponding weight.
Hegel’s view of happiness and welfare is indeed a modern one. He
conceives them in terms of the subjective satisfaction of individual
desires, needs and inclinations. He allows this satisfaction its maxi-
mal freedom. At the same time Hegel insists, however, that the con-
tingencies of civil society should be administered to the extent that
this system of needs does not threaten itself, families or the state.
Civil society is pivotal in modern life, but it is by no means the whole
picture of it; analogously, happiness and welfare are central in our
action and life, but they are by no means all of it.

Hegel is a defender of a welfare state in the sense that welfare
is essential to the idea of society and that the public authority should
guarantee a certain stability and justice in the distribution of welfare.
However, he opposes state perfectionism in the sense that the state
could dictate what the subjective welfare of the individual is or should
be, or that state would somehow be founded on the ideas of happi-
ness. Hegel agrees with Kant, who thinks that happiness in modern
times is so indeterminate and individually varying that one can found
neither ethics nor political theory on it. Freedom preceeds individual
happiness and welfare. But the meaning of this liberal principle is
different in Hegel’s Philosophy of Right from its meaning in Kant’s
practical philosophy. For Kant, happiness and welfare are condi-
tional in the sense that a subject must first and foremost be worthy
of them, i.e. be capable of forming and testing his maxims before
considering these natural ends. For Hegel happiness and welfare,
intended by the subject, are essential for his self-actualization and
freedom, within the whole of his good. This Hegelian good, “the
unmoved end itself” (§ 258), is after all perhaps not so far from that
for which Aristotle used the term eudaimonia and for which it is so
difficult to find a proper translation.
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MODERN SOCIETY IN
ROUSSEAU AND HEGEL

arxian materialism might be defined without essential loss
Mof meaning as the following thesis: the social structures of
the modern monetary economy' and its division of labour
give or at least tend to give their own structural characteristics to
almost every kind of social relationship or cultural feature in modern
society?, however “distant” from them. This thesis is by no means a
Marxian intervention. The section on the system of needs in Hegel’s
Elements of the Philosophy of Right (PR) presents an instance of
it. Hegel’s account is both extensive and dense. He drew to that ef-
fect heavily on the classical political economy (PR § 189, Remark).
Rousseau did not provide anything comparable to Hegel’s ac-
count in one piece. Nonetheless, he agreed with the thesis and had a
rather systematic vision of its ramifications. Contrary to appear-
ances, Rousseau’s view of the modern world is not in the last in-
stance totally critical. Rather, it was deeply, sometimes despairingly
double-edged. In this essay I will compare Rousseau’s and Hegel’s
remarkably analogous views about the problem of modern society.
For a problem it indeed is for both. I also try to contextualize their
most conspicuous differences concerning that problem.
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Having completed his theology studies in Tiibingen, Hegel spent
around 1795 some three years as a tutor at Bern. At that time his
view of the modern world and its political problem was very close to
that presented by Rousseau in his Essay on Inequality and Social
Contract. Omitting minor issues, one can say that they differed at
one point only, i.e. over the question of civil religion. That question
was first of all a political question for both. Civil religion should
unite the people culturally, as a foil to its political and civic union.

Rousseau considered the problem of civil religion in the last sec-
tion of Social Contract. He discarded Christianity as a possible civil
religion because of its otherworldliness. More importantly, he almost
despaired in general of the possiblity to unite modern enlightened
faith and seremonial appearance of any kind, because the latter
seemed to be against the spirit of self-determination. He neverthe-
less constructed a “religion of citizen” with few and very general
doctrines. It has an air of unconvincing formality and calls only pub-
lic confession.

For Hegel at least the problem was to find a religion which
could support the common subjectivity of a people (Volkgeist). As
Rousseau — and mostly for analogous reasons — he came to dis-
qualify Christianity. But the solution would be necessarily a “mythol-
ogy reason”, a concurrence of the reason and the myth on the one
hand and of the enlightened elite and the masses on the other hand®.

Hegel thought that a civil religion could be neither a construct
without roots in the fantasy of the people nor some antiquated myth,
say Greek or old-German. In the end, the only possibility left was a
reformation of Christianity. There is in his extensive and mainly very
critical studies on Christianity during those years no hint about any
concrete form of such a reformation. In general one can say that
Hegel stressed more the cultural side while Rousseau’s approach
was more immediately political.

94



Modern Society in Rousseau and Hegel

The Concept of Freedom

The concept of freedom is no doubt the most important common
ground for Rousseau and Hegel. Hegel regarded Rousseau’s con-
cept of freedom as the most important predecessor to his own. The
concept of free will developed in his the introduction to PR is indeed
of the same type as Rousseau’s, e.g. autonomical. “Autonomical”
means here* not only “independent” but “being able to legislate for
oneself”, both personally (for one’s desires) and politically. It means
not only that one must legislate every important law one must obey,
but that there should be laws defining for a people its genius and for
an individual its personality.

Of course, the form of autonomy only gives the necessary con-
dition for someone to be free. A prisoner might on the one hand be
called free in the sense of maintaining his integrity even in such a
situation, but on the other hand also unfree in the sense of not being
able to realize his personality. An important intuition behind the
autonomical concept of freedom is that one should not call free any-
thing which is not a person.

One can very well desire without being a person. Thus “being
unhindered in the course of one’s desire” cannot be any overall char-
acterization of freedom in this view. We can see here an analogy to
Kant’s theory of the highest good. In the same way as morality
legitimizes happiness in it, we can say here that to be unhindered in
the course of one’s desire is a positive or completing ingredient of
one’s freedom, provided that it is legitimized by one’s own law of
personality. But note that thinkers like Rousseau, Kant and Hegel
did not accept as a law of personality anything incompatible with
morality.’ Indeed, Kant’s categorical imperative is the paradigmatic
case of autonomical freedom.

Most essential is that the concept of autonomical freedom was
for both Rousseau and Hegel the fundamental principle of politi-
cal legitimacy. Both Rousseau and Hegel use the same concretization
of autonomical freedom, (the predominance of) general will, for
the legitimacy of a state (P IIL, 361; PR § 258). Concerns of need,
expediency, self-preservation or welfare are of importance but sec-
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ondary nature. In this Rousseau and Hegel differ from the main-
stream of modern political thinking. Kant’s concept of the highest
good again gives an analogy: freedom must be thought as a precon-
dition for permissible welfare (happiness). For both Rousseau and
Hegel, right is always a modification of freedom. This is instruc-
tively expressed in their concepts of property. For both it is primarily
not a concept of self-preservation, livelihood or welfare, but one of
the foothold of freedom (P III, 262ff; PR §§ 45, 46).

The System of Needs in Modern Society

There was very much fundamental agreement between Rousseau
and Hegel concerning the system of needs.® There are two princi-
ples in Hegel’s theory of it that express its division of labour: 1)
concrete personality and 2) form of universality (PR § 182). The
former is the right of everyone to futher just one’s own interests.
Rousseau’s well-known critique of modern society employs con-
cepts like amour propre (vanity, egoistic feelings, insatiable pas-
sions, etc.), relativity (identity not through oneself but the others)
and egocentrism (immorality, desire of domination over the others).
Much of their content is mediated by the principle of concrete per-
sonality. At the same time, the intensive mutual dependency of peo-
ple characterizing modern society’ on the basis of its division of
labour is their very important backround factor, as it is that of Hegel’s
other principle, form of universality. Hegel’s criticism of the modern
society through the principle of concrete personality is no less sharp
than Rousseau’s.

The form of universality is for Hegel that side of modern culture
which counters and binds the otherwise destroying forces of con-
crete personality. It rests on the fundamental necessity for people to
orient themselves towards socially valid ways of work and commu-
nication in the intensive dependences of the monetary economy. Itis
the ground of the principle of equal reciprocity in modern society.
For the first time in history each individual is in principle equally
competent in possessing and trading commodities, including one’s
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labour power. The most concrete expression of the form of univer-
sality is the principle of recognition (Anerkanntsein), which is noth-
ing less than the overall characteristic of the social institutions of
modern society, manifested in myriads of contractual acts (promises
included) based on it (PR §§ 192, 193).

Certainly Rousseau saw the modern world as the world of in-
tense mutual dependency or of relativity, as he put it in slightly dif-
ferent terms. It might not be as obvious that Rousseau would have
had any equivalent to the principles of the form of universality and
recognition. However, the principle of recognition or equal reciproc-
ity plays an important role at certain epocal points in Emile. It is
there highly ambiguous a principle. Emile has to meet it as a rudi-
mentary but absolutely necessary principle of sociability years be-
fore he is apt to learn anything about ethical life in general®. Never-
theless, Emile meets in and through it the facticity of relativity (P IV,
334) which threatens to destroy naturality’, the criterional quality
of Emile’s upbringing (P IV, 247).

This ambiguity is but one expression of the general ambiguity of
civil society which intensifies in several dimensions both good and
evil possibilities. As Rousseau said in Emile: “We have entered the
moral world; the gate is open for vice” (P IV, 334). Indeed, for him
as for Kant there is no virtue without a struggle against temptation,
and the harder the struggle, the more respectable the virtue. Hegel
had a lot of trust in the ability of the form of universality to curb the
destructive tendencies of the concrete personality, while Rousseau
mostly regarded the very expressions of it as corruptive. This is
partly because it seemed to express the mutual dependence of peo-
ple, partly because of its homogenizing effects.

Certainly, homogenization is for Rousseau as it is for Hegel part
of civilization. But for Rousseau civilization was ambiguous in itself.
On the one hand it eliminates personal differences which might oth-
erwise be resistant to corruption, on the other hand civilized behav-
iour is often a treacherous illusion or a cover of scheeming. Hegel
knew that kind of critique well, even accepted it to a certain extent,
but he does not be pursue that aspect in PR."

In the first paragraph of this essay it was claimed that the mate-
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rialistic thesis was shared by Rousseau and Hegel. This is mani-
fested in their sharing an insight into a close connection between
modern subjectivity and modern society. Their thinking is grounded
on an idea according to which the modern division of labour does not
give its subjects only certain cultural qualities and arts but a certain
general tendency and structure of subjectivity. For both, antropology
was manifestly not some set of characteristics common to people of
all ages and whereabouts. It was rather tied to a unique history,
ending in modern society and articulated in retrospection from it.
This means that for Rousseau e.g. the antropological perspective
was not basically from the state of nature to modernity, but the
other way round.

The most characteristic negative feature of the modern subject
for Rousseau (and partly for Hegel as well) has already been dealt
with above. The positive characteristics of the modern subject for
both are 1) the conception of equal and reciprocal rights, 2) the
conception of moral autonomy. The genesis of all the subjective char-
acteristics is comprehensible only on the ground of the genesis of
the structural ones.

The positive feature in question is conspicuously manifest in PR.
As a matter of fact, its first two main sections (abstract right, moral-
ity) analyze those features, and one of the main implications of its
famous dialectical method obtains readily in its third and last main
section: subjective principles in question presuppose the modern in-
stitutional basis (ethical life). Furthermore, it is easy to see that the
modern institutions have as their central new material basis in the
system of needs.

That might not be so clear in Rousseau because in his treat-
ments the negative evaluation of modern society tends to hide this
aspect. But it is not too veiled either. As evidence for this one could
quote Book I, Chapter 8 of Social Contract, where Rousseau in
fact tries to sell to the skeptical or hesitating mind the legitimacy of
society in general and a fortiori that of modern society. Many pas-
sages in Emile could also be quoted to that effect.
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The Inevitability of a Political Solution

On the basis of the analysis in section Il it is to be stressed that both
saw modern society as a society of ambiguity. More precisely, they
saw it as having a tendency to ruin the noble possibilities implicit in
modern subjectivity. This state of affairs brings them both to seek a
political solution to the dilemma. For Rousseau as for Hegel, civil
society is notable to solve its problems without political intervention.
Rousseau was in general quite sceptical about any possible solution.
But even Hegel had to admit that the intrinsic resources of civil
society would be insufficient. Thus the form of universality alone is
unable to keep the destructive tendencies of the concrete person in
check.

In order to avoid the methodological complexities of PR, I shall
restrict myself only to the relevant material problems, e.g. to its dis-
cussions of poverty and polarization (these being each other’s mu-
tual causes). Now, that problem cannot be in Hegel’s eyes only one
problem among others, but rather the problem of the modern soci-
ety. For Hegel thinks that the problem be on the one hand a struc-
tural problem, and poverty therefore an inherent tendency in the
system of needs. On the other hand it has as its effect the exclusion
of its victims from normal societal goods (PR, §§ 241-244). That
means in effect exclusion from citizenship and rights, e.g. from free-
dom. But freedom that belongs to everyone is the very precondition
of political legitimacy.

Of the means to fight poverty the most important ones presup-
pose the intervention of the state. At present we could call the strat-
egy Hegel projects for the state a social security policy. It consisted,
forinstance, of price control, public employment, etc. These means
are necessary but not sufficient, even when taken together. For in-
stance, public work results in a surplus of commodities when com-
pared with the solvent demand. “It hence becomes apparent that
despite an excess of wealth, civil society is not rich enough, i.e. its
own resources are insufficient to check poverty and the creation of
a penurious rabble.” As a matter of fact, “the civil society” could be
replaced here by “the state” (PR, 245).
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Rousseau finds the same problem of polarity of wealth as dan-
gerous for freedom, though not in exactly the same way. According
to him, equality did not by far mean the same amount of wealth to
everyone. [t meant only that there should not be anyone so rich as to
be able to buy another and anyone so poor that he would have to sell
himself (P III, 391ff). The important accompanying idea was that
wealth, especially money, can be used more easily than any other
means to acquire other goods, for instance power and domination (P
II1, 189). The good (legitimate) state must therefore restrict the pos-
sibilities of acquiring excessive wealth.

Differences between Rousseau and Hegel

So far [ have confined myself to issues about which Rousseau and
Hegel were mainly in agreement. I now try to say something about
their most important differences. Of course, we must take into ac-
count that in some aspects the development was rapid in those days;
therefore, the almost sixty years Hegel was younger than Rousseau
changed Europe a lot.

Sometime around the year 1800 Hegel remarked that the impor-
tance of property has grown too mighty for us (HW 1, 333). This
implied a fundamental point of departure from Rousseau’s position.
Rousseau thought that the self-sufficency of the modern subjectiv-
ity, the main mentality resource of a person against corruption, can-
not be preserved despite any kind of politics of any state, if the
monetary economy progresses beyond a certain point. Because in
that case the polarity of wealth is inevitable. Money and wage la-
bour should not be allowed more scope than it has in the marginals
of farm economy on a familiary basis (P III, 267ff). Hegel’s remark
simply points out that the monetary economy will defy all such re-
strictions.

So, if there is to be any self-sufficiency at all, it has to be found
through struggling and overcoming the tensions of the opposite ten-
dency at its height and through strengthening oneself in the flames
of the struggle. The remark to PR § 185 (Knox translation with a
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small amendment) says: “Some of these ancient states were built on
the patriarchal and religious principle, others on the principle of ethi-
cal order which was more explicitely intellectual — in either case
they rested on primitive and unsophisticated intuition. Hence they
could not withstand the disruption of this state of mind when self-
consciousness was infinitely reflected to itself; when this reflection
began to emerge, they succumbed to it — because the simple princi-
ple underlying them lacked the truly infinite power to be found only
in that unity which allows both sides of the antithesis of reason to
develop themselves separately in all their strength and which has so
overcome the antithesis, therefore maintains itself in it and integrates
itinitself.”

This kind of insight was understandably not possible for
Rousseau. By contrast, it was a fundamental aspect of Hegel’s sys-
tem. On such a principle belonging to the modernity he in fact con-
structed his entire system with the concept of absolute spirit and its
genesis from antiquity to the present time as a world-history. There-
fore one can say that Hegel’s remark about the monetary economy
becoming an invincible fate already is a certain beginning of his road
towards a mature system.

Rousseau’s conception of history was not a world-history in the
same sense as Hegel’s. Of course, the story of his essay on inequal-
ity is as such alinear story. But that does not make it a world-history
in a Hegelian sense. As far as I can see, there seems to be three
eras in it: the era of hunters and of nomads and the agrarian era.
Therefore he still had to address his own age to the agrarian era,
many thousands of years old, as old as private property or the state.
He probably did not regard the modern world to be on the threshold
of a new era, industrial or some other kind. Rather, he might have
expected the corruption of the western countries to continue with
the development of the monetary economy and perhaps to lead them
towards some kind of general regression or dissolution. There is,
however, no evidence to suggest that he thought that these develop-
ments would necessarily become very dramatic.

Rousseau saw and analyzed very sharply many features — both
corruptive and inalienable — of modern society. He did not see its
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positive and negative tendencies as inseparably connected, although
he regarded them as being connected in the genesis of modern soci-
ety. In other words, he did not expect the restriction of the monetary
economy to entail any cultural loss. Rather, he thought that corrup-
tion might be inevitable, at least in the bigger countries.!!

According to Hegel, the positive and negative features of mod-
ern society were inseparable. Thus he had to give up any idea in the
effect of restricting the overall development of the monetary economy.
But that did not make him support a liberal economy. Quite the con-
trary, he saw it as inevitable that the state should intervene as strongly
as necessary in a struggle against the “contingencies” of the economy
people were subjected to and the essentially destructive tendencies
of the system of needs.

Notes

' Of course, Marx would have used the word “capitalistic” here. From our
point of view this is inessential.

2 “Modern society” is here a name for society which Hegel and Marx called
“biirgerliche Gesellschaft” and for which Adam Ferguson first coined
the expression “civil society”. One should note that the German word
“Biirger” means both the citizen and the bourgeois. The system of need
of civil society is based on a developed monetary economy which could
also be called “capitalistic”. The question is how well one can ascribe the
concept to Rousseau in the same meaning as, for instance, to Hegel. I
believe that its essential themes and contours can be read in Rousseaus’s
Essay on Inequality and Social Contract. But1 also believe that for him
it had not such a clear-cut world-historical meaning as it had for Hegel
and Marx. For them it gives, as a matter of fact, the very point of view of
grasping world-history. See section IV of this essay.

3 The famous s.c. oldest system program of German idealism states this
standpoint fittingly (HW 1, 235). The authorship of this text is open to
controversy. I do not want to put forth any opinion thereupon.

41 do not try to propose any general norm for the usage of the term
“autonomy”. The etymology of it is, however, strongly suggestive of the
usage of the text which is tighter than the ordinary one.

3 Why could they, for instance, not admit the possibility of a person
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adopting consistently “the law of evil”? The negative answer goes back
to Socrates and Platon: for them the evil is only disorder of passions
beyond the control of reason, which must be thought of as a faculty of
universality not confined to instrumental thinking (to the service of
passions).

This is Hegel’s term but is quite apt to describe Rousseau’s views as well.
It should not be taken to refer to any compact one-piece treatment of that
theme. But the conception Rousseau must have had in order to present
his critique of modern society is bound to be rich and even consistent to
some extent.

" The egocentrism and the mutual dependency collide with each other in
the competitive nature of the system of needs. According to Rousseau,
that collision is an enormous source of corruption, because fundamentally
it makes people on the one hand competitors, even enemies of each
other, and on the other hand compels them to persuade each other to co-
operation or bargain which should be advantageous to each party. That
makes them wear false masks in their communication and is the main root
of the insincerity penetrating modern society in general (P I11, 202ff).

8 Rousseau was worried about any learning (of words, of anything) which
Emile could not really understand from his own experience. At the
beginning of childhood that meant taking into account only his immediate
needs and their satisfaction. With more experince, the principle of utility
should lead the understanding. Only when sexual maturity was close did
the reasoning of ethical life become both necessary and possible. In that
period of maturing to self-consciousness and responsibility, there should
be also the important point of reflection or of majority: Emile is made to
understand the whole process of education with its ends, methods and
and manipulations. Nothing should be held back (P IV, 639, 641).

9In Emile, naturality means self-sufficiency (autarchy). It has very little to
do with the presocial and prehistorical natural condition Rousseau
discussed in his essay oninequality. The only possible interpretation for
the phrase “Return to the nature!” compatible with what Rousseau said
(the phrase itself can be found nowhere in his texts) is “Return to the
state of autarchy I’ (P IV, 305).

19 This critique rather has its say in Phenomenology of Spirit, especially in
its section “Der sich entfremdete Geist. Die Bildung”, (HW 3, 359ff). In
Miller’s translation: “Self-alienated spirit. Culture.” (PS, 294ff). In PR, the
homogenization presents a highly positive moment in civilization. In an
addition (from notes taken at Hegel’s lectures and edited by Gans 1833) it
reads: “By educated men, we may prima facie understand those who
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without the obtrusion of personal idiosyncracy can do what others do —
Thus the education rubs the edges of particular characteristics until a
man conducts himself in accordance with the nature of the thing. Genuine
originality which produces the real thing, demands genuine education,
while bastard originality adopts eccentrities which only enter the heads
ofthe uneducated” (Knox, 268). Or: “The fact that I must direct my conduct
by reference to others introduces here the form of universality. It is from
others that I acquire the means of satisfaction and I must accordingly
accepttheir views. — To this extent everything private becomes something
social. In dress fashions and hours of meals, there are certain conventions
which we have to accept because in these things it is not worth the
trouble to insist on displaying one’s own discernment, The wisest thing
here is to do as others do” (Knox, 269). There is some disagreement
about the worth of these additions as source material. When the point in
them is as clear as above, doubts seem misplaced. But of course, this
material is in general unfit to contribute to cases of hermeneutical twists
and delicacies.

" In Social Contract he suggested one people in Europe capable of
(legitimate) legislation, i.e. the Corsicans (P III, 391). And only a few
years later Rousseau really sketched a constitution for Corsica at the
request of a Corsican nobleman, Matteo Buttafoco (P III, CCII). This
sketch adopts the norms for a legitimate state presented in Social
Contract in an amazingly literal manner. The agriculture was stressed
and the monetary economy restricted to a bare minimum (P 111, 904ff).
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The Principle of Subjectivity
and Sittlichkeit
in Hegel’s Philosophy of Right

which opens the discourse of constitutional law (Das innere

Staatsreht), Hegel collects his thoughts concerning the two sides
of ethical life: subjectivity and substantial unity. This is also the first
paragraph where the term ‘principle of subjectivity’ is explicitly used,
although there are allusions to it throughout the whole work. My aim
here is to consider and systematize the meaning and complementary
dimensions of the principle of subjectivity, which I regard as akey to
understanding Hegel’s views of ethical subjectivity and its relation
to objectivity, as well as of the relationship between the state and
individual freedom. These problems have been widely studied among
Hegel-scholars. However, one can also recognize a certain Hegelian
line of argument in the recent critical discussion on Kantian-type
moral and political theories. Some forms of communitarian critique
of liberalism set an example of this. Thus, my interest in this paper is
not only in the explication of Hegel’s thought. Towards the end of
my discussion, I will also be trying to consider if, and how, it would
be feasible to relate Hegel’s thought to the current controversies in

In paragraph 260 of Elements of the Philosophy of Right (PR),

105



Ossi Martikainen

practical philosophy. I begin, however, by returning to Hegel’s dis-
cussion in paragraph 260 of PR.

The Principle of Subjectivity

Atthe beginning of paragraph 260 Hegel defines notions of the state
and concrete freedom. The latter consists in a process in which

“personal individuality and its particular interests should reach
their full development and gain recognition of their right for
itself (within the system of the family and of civil society), and
also that they should, on the one hand, pass over of their own
accord into the interest of the universal, and on the other, know-
ingly and willingly acknowledge this universal interest even as
their own substantial spirit, and actively pursue it as their
ultimate end.”!

Consequently, neither the particular nor the universal can exist with-
out the other. Thus, individuals in the modern state cannot be con-
ceived solely as private persons. While furthering their own ends,
they are at the same time promoting, either unconsciously or con-
sciously, the universal. This essence of modern states is summa-
rized at the end of the paragraph:

“The principle of modern states has enormous strength and depth
because it allows the principle of subjectivity to attain fulfilment
in the self-sufficient extreme of personal particularity, while at
the same time bringing it back to substantial unity and so
preserving this unity in the principle of subjectivity itself.”

It may be useful to single out some of the essential points in Hegel’s
summary and to explicate the different and complementary dimen-
sions of the principle of subjectivity he puts forward. I begin by
considering its practical dimension within certain relations of ethical
life [Sittlichkeit] set forth in PR.
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Individuality, Particular Interest,
and the Universal

In the development of Sittlichkeit, there are two spheres providing
the basis for the release of personal individuality and its particular
interests: the family and civil society. First, the family forms the ba-
sic independent economic unit and thus a sphere for private prop-
erty. Second, it provides its members with the sphere for immediate
feeling of love and unity. It may appear somewhat odd that Hegel
regards the family as a sphere of particularization. In the case of the
family, particularization means its differentiation from earlier modes
of Stamm or associations of families, as well as independence from
the Hduser which the members of new families come from. This
independence is a right of the family, which makes it a kind of per-
son? in relation to other families. The way and scope in which the
head of a family is active in civil society, as well as the correspond-
ing wealth and social position of the family, essentially differ from
the opportunities provided by the feudal world of pregiven and lim-
ited choices. However, Hegel emphasizes the inherent moment of
unity in the family. We could say that as an ethical institution, the
family has an aspect of particularization. For its members, however,
it has an aspect of substantial unity as well. This latter aspect, which
is based on the immediate feeling of unity and the possibility to be-
come recognized as a member of the family, reflects a general proc-
ess characteristic of all ethical intuitions.?

In civil society, the particular interests of individuals constitute
the basis of the ‘system of needs’ (das System der Bediirfnisse), a
system of self-seeking individuals who strive for the satisfaction of
their subjective needs. In this respect everyone is his own end. The
particularization that takes place in civil society not only shapes needs,
but restructures social positions as well. To exist as an individual,
one must enter into determined particularity (bestimmte Besonder-
heit, PR § 207). This requires the individual’s decision to limit him-
self to one of the particular spheres of need, which further demands
a freely willed devotion to a specific profession.* This also means
the possibility to attain a position in an estate (Stand).

107



Ossi Martikainen

As a member of an estate, the individual attains recognition for
his subjective skills and is able to lead a life characteristic of his
estate. In this way he becomes somebody, recognized as holding a
certain social position. Here the term ‘recognition’ plays a double
role. On the one hand, recognition is given to one’s personal, subjec-
tive skills. On the other hand, one is recognized generally as a mem-
ber of civil society. The task of this double recognition is given to
corporations representing different professions. Here again, as in
the case of the family, the moment of universality enters the scene
together with the possibility of particularization. In the family this
happens in the immediate feeling of love and unity. In civil society
this process of bringing particularity back to universality takes place
both i) unconsciously and ii) with knowledge and will.

i) In the system of needs we can see the Hegelian version of the
invisible hand at work. The satisfaction of needs is, ultimately, not a
private matter. First of all, the desired objects are products of the
work of others, while the system of markets through which these
objects are mediated adds a second aspect of intersubjective de-
pendence and multiplication of needs to this sphere, which at first
seemed to be only a matter of private welfare.’

ii) The conscious devotion of the subject to a particular sphere
of needs, and thus to a specific estate and corporation, plays an
important mediating role between civil society and the universal in-
terest of the state. Furthermore, the mechanisms of mediation and
recognition realize an important aspect of the freedom of subjectiv-
ity within the sphere of civil society, and thus not only because of
their function of genuine political mediation. This aspect can be con-
ceived as an expression and demand of Hegelian positive freedom.
The freedom of association (of establishing corporations) is one of
the crucial aspects of freedom in modern states. As Steven B. Smith
puts it, “...these intermediary bodies prevent either excessive cen-
tralization from the state above or excessive atomization from the
market below.”® Another aspect of positive subjective freedom is
the right of members to get economic support from the corporation.
In both cases, subjective freedom is not conceived negatively, as the
lack of hindrance, but positively, as a right to self-expression and
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partaking of sentimental as well as material goods.” Without going
further into details, we can see the broad outline of the practical side
of particularization and of its return to the universal. The starting
point of all ethical formations is a free decision of subjective will.
Through the mediations of recognition and membership in the family
and corporation, the ethical rights and duties of the individual are
rooted in his own willing activity; therefore, instead of constituting a
hindrance to his freedom, they serve as the material conditions of its
realization.

We have now made an overview of the practical dimensions of
the principle of subjectivity, of its release, and of the process in which
the particular is brought back to the universal and harnessed to the
service of further ends, which override the particular standpoint of
the individual without violating his freedom. If we do not want to
take Hegel’s views as mere opinions or demands among others, we
should ask for the foundation for the principle of subjectivity.

The Historical and Systematic
Foundation of the Principle of
Subjectivity

In paragraph 260 of PR, Hegel argues that the principle of subjectiv-
ity is an essential feature of modern states. In the states of classical
antiquity, only the moment of universality was present, while par-
ticularity had not yet been released. Hegel takes this distinction up
frequently in the course of his exposition. Contrasting his views with
those in Plato’s Republic, Hegel notes that Plato could not take into
account the modern characteristics of particularity, namely private
property, family, and the subject freely choosing his profession and
position in an estate (PR § 186). In the Preface, Hegel argues that
the modern principle of subjectivity is the feature which Plato tried
to suppress by recourse to the external forms of Sittlichkeit of his
own time. It should be understood that although Hegel often con-
trasted his own views with those in Plato’s Republic, he did not
consider Plato’s views mistaken as such. On the contrary, Hegel
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thought that Plato had been highly sensitive to the ethical conven-
tions of his time.

For Hegel, the reason to examine Plato’s theory is that it pro-
vides an opportunity to show that the principles of the states and
societal forms of antiquity differ from those of modernity. From the
viewpoint of Hegel’s philosophy of history we can see history as a
process of developing freedom, which in the modern world has
reached its final stage, the freedom of each individual human being.
Plato could see the birth of subjective freedom only in the ‘ratiocina-
tion’ of the Sophists. For this principle to become recognized and
part of the objective reality of ethical institutions required the long
history of Christian religion, its culture of inner life, and the Refor-
mation as a new expression of this ‘obstinate’ subjectivity.

The above-mentioned difference between modernity and pre-
ceding historical stages cannot be philosophically explained in terms
of historical or descriptive comparison. For Hegel, the principle of
subjectivity is not just one feature which happens to emerge in the
development of social forms®. Rather, the becoming of the modern
world should be seen as a slow, but ever progressing actualization of
this principle. Therefore, we have to explicate the systematic core
of this concept, not just its appearances in the stages of develop-
ment of ethical life.

In the Preface to PR, Hegel presents the most compact and
eloquent formula for what I take to be the further meaning of the
principle of subjectivity:

“It is a great obstinacy, the kind of obstinacy, which does honour
to human beings, that they are unwilling to acknowledge in their
attitudes (Gesinnung) anything which has not been justified by
thought — and this obstinacy is the characteristic property of the
modern age, as well as being the distinctive principle of Protes-
tantism. What Luther inaugurated as faith in feeling and in the
testimony of the spirit is the same thing that the spirit, at a more
mature stage of its development, endeavours to grasp in the
concept so as to free itself in the present and thus find itself
therein.” (PR, p. 22)
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In this formula the Hegelian foundation of modernity —the autonomy
of reason — has been thought up to its final consequence: to give up
all authorities and dogmas for the freedom of thought. From Hegel’s
Phenomenology of Spirit we know the negative way of showing
the inevitability of free thought. In the course of Phenomenology,
such forms of consciousness that assume something to be the ulti-
mate criteriafor truth or experience are shown to be inherently con-
tradictory. They have to assume more than they claim in order to
present their claim. What, then, is Hegel’s positive alternative to
those criticized forms of consciousness which rest on some irreduc-
ible foundation, i.e. a foundation which cannot be justified by any-
thing beyond itself?

A fairly common interpretation of Hegel’s alternative is to argue
that his conceptions of absolute knowledge and of the self-actuali-
zation of absolute subjectivity constitute a kind of natural or histori-
cal theology. In the course of history, individual consciousness and
knowledge as well as the objective laws and duties of human com-
munities will begin to correspond to the rationality of the absolute
world-plan.® This way of reading gives us a static, ‘closed’ view of
Hegel’s philosophy, and one which the philosopher himself expressly
rejects.'® The principle of subjectivity, ‘obstinacy which does hon-
our to human beings’, as it works in the context of Hegel’s philoso-
phy of right, cannot be conceived as affirming the social, historical
or any other given criteria for the legitimation of right.

Hegel’s solution to the problem of inherently contradictory forms
of consciousness is his dialectical method. His dialectics should not
be understood as confronting one existing alternative with another,
nor as a development of those alternatives to an alleged synthesis
which would finally progress to the synthesis of absolute spirit. The
thesis and antithesis in Hegel’s dialectics belong to the realm of the
Idea, in other words, to the domain of thought and objectivity."

The main point of Hegel’s theory is that right (Recht) is the
existence (Dasein) of free will. The system of right realizes free
will, and nothing that fails to express the existence of free will can
claim to be a right. That PR has the idea of right as its object reflects
two important things for the modern philosophical understanding of
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right. First, what is right cannot be derived from some ahistorical or
immutable source, i.e. from lex naturalis, law of nature. Second,
any existing system of right must be open to criticism according to
its relation to the idea of right.!? The beginning of the realization of
the idea of right is identical with that of individual free will. In para-
graphs 5to 7 of PR, free will is conceived as a subjective will, which
has in itself the moments of universality (§ 5) and particularity (§ 6),
together forming the individuality (§ 7) of the will.

As the basis of right, this side of subjectivity cannot represent a
total and comprehensive view of the will. If it could, the concept of
right based on free will would collapse into aporias of volonté des
tous, which in the absence of unanimity lead either to the authoriza-
tion of the veto of each individual or to the repression of those mi-
norities that do not will this or that particular law. Hegel’s concept of
free will acknowledges the system of rights only as a totality of this
system. The subjective and objective sides of will (§§ 25-26 of PR)
are thus not distinct and external to each other. We can say that as
a totality of individual will and its objective formations, the system of
right is freedom that has freedom as its object. As Hegel puts this in
§ 28 of PR: “The activity of will consists in cancelling [aufzuheben)
the contradiction between subjectivity and objectivity and in trans-
lating its ends from subjective determination into an objective one,
while at the same time remaining with itself in this objectivity.”

In PR, the objectification of subjective will into institutions takes
the following basic structure: First the individual will has to give it-
self an external existence. This happens in the form of property and
those relations of right which belong to it, discussed in the section
entitled Abstract right. The next relation-to-self of the subjective
will is its own inner reflection about the justifiability of its external
actions, discussed in the chapter on morality. Finally, free will is the
objective reality of the laws and institutions of Sittlichkeit. Now, the
systematic dimension of the principle of subjectivity can be con-
ceived as a subjectivity which realizes its own free will as a subject
of right. The spheres of right, in which a subjective will stands in a
relationship to other wills, are nothing but its own formations. This is
meant by the statement of § 147 in PR:
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“On the other hand, they [ethical powers, OM] are not some-
thing alien to the subject. On the contrary, the subject bears
spiritual witness to them as to its own essence, in which it has
its self-awareness (Selbstgefiihl) and lives as in its element
which is not distinct from itself — a relationship which is immedi-
ate and closer to identity than even (a relationship of) faith or
trust.”

Furthermore, the subjects of modern ethical life are endowed with
the possibility to reflect on themselves as legal persons or moral
subjects. They are not restricted to the objectivity of ethical life and
its institutions and laws.'* This is because the final stage of ethical
life is aresult of the formation of subjective will and its objectification.
Theethical orderis not an order realizing the will of a god-like abso-
lute subject. The ethical order of institutions, laws and customs has
its historical basis. But these are valid not because of their sheer
facticity, but because they are products of the unfolding of free will
— not of a collective ‘macro subject’, but of the will’s relations to
itself and to other individual wills.

At the beginning of this paper I took up some practical dimen-
sions of the principle of subjectivity in its connections to the institu-
tions of ethical life. Now there is something to be added to that
characterization. If we do not regard ethical subjectivity as an as-
pect which is confronted to objectivity, but instead see the objective
side as formed by the subjective will returning into itself, we can
single out some other practical meanings and realizations of the prin-
ciple of subjectivity. These are generally of two types. One is those
institutions and practices whose legitimacy can be measured against
the principle of subjectivity, because we can see them as expres-
sions of free will. The other is those institutions which we can see as
reflecting the principle of subjectivity. However, the estimation of
this second type of institutions can be said to be beyond the reach of
individual self-knowledge and thus of individual free will. I will con-
sider some aspects and examples of the first type in more detail.

To illustrate what I mean by the second type, I give only one
example, Hegel’s theory of monarchy. Hegel’s justification of mon-
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archy clearly reflects the principle of subjectivity. The monarch has
a rather restricted role in the government of the state. It could even
be said that his power is literally reduced to the ‘dotting of the i’.'*
Thus, the position of the monarch reflects the principle of subjectiv-
ity both symbolically, as the individual head of the state, and con-
cretely, as anatural person, or an individual will. However coherent
this view is with the subjectivity characteristic of the modern age,
we can see that it is not necessary to accept Hegel’s theory of
monarchy. I do not mean that we may ignore such parts of Hegel’s
philosophy of right thatdo not fitin with the more democratic intuitions
of today. What I regard as essential here is that in some questions
Hegel is not consistent enough or is ‘too consistent’ vis-a-vis the
principle that right and certain institutions are realizations of free
will. Instead of discussing the problems ofHegel’s theory of govern-
ment or monarchy as such, I would like to consider briefly the prob-
lems of the first type and try to find out whether Hegel’s philosophi-
cal foundation of right is tenable.

This set of problems entails views which could be taken seri-
ously in contemporary practical philosophy. Let me just mention two
of them: (i) the individuality of will; (ii) the subjectivity or individual-
ity of institutions.

(i) Each stage in the system of rights is founded on the individual
character of the will. The individual will is not restricted by the ob-
jectivity of institutions, but has the ability to maintain a critical dis-
tance to them and question their legitimacy. This critical distance
must also be maintained by the subject toward his own actions and
principles. Hegel expresses the same demand in the Preface: ‘the
obstinacy... not to acknowledge anything which has not been justi-
fied by thought’. For him, it is clear that in the modern world it is
impossible to have so coherent, unquestionable and in factunreflected
views. I think that some communitarians today underestimate these
demands of the individuality of modern life or the problematic nature
of our practices.

Hegel’s social philosophy has been taken as a paradigm by some
communitarians. It is true that Hegel worried about the same things
as most communitarian thinkers: the atomizing effects and increas-
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ing individualization of the market economy as well as the socially
atomizing effects of the contractual views in political theory. Butit is
equally true and important to emphasize that Hegel’s cure to these
problems is neither a return to the substantial unity of premodern life
nor the dissolution of society into incommensurable subcultures.
Solutions like these fail to do justice both to rational thought and to
free individual will.

(i1) The different stages of right as realizations of free will in-
clude forms of subjectivity and individuality that are in complex rela-
tions with each other. Because of their common grounding in free
will, the different formations and spheres of right can collide. “But a
collision also contains this further moment: it imposes a limitation
whereby one right is subordinated to another; only the right of the
world spirit is absolute in an unlimited sense.” (PR, § 30)

The Hegelian foundation of right in the existence of free will
makes it possible to connect these two aspects. The fact that the
different spheres of right may collide in a commensurable fashion
can be explained on the basis of the common ground of subjective
and objective freedom. This means that within the system of rights
in a modern state, the individual may have, and in fact has, different
roles and self-relations: a legal person, a moral subject, a member of
a family and corporation, a citizen in the state. The common ground
of different rights makes it possible to conceive the system of rights
as a genuine system. It also makes it possible to conceive the rela-
tions and transitions between the forms of will in such a way thatthe
transition to a higher form is not abrupt, but follows logically from
the preceding stages.

For Hegel, it is essential that the modern state entails spheres
for particular interests, for moral choice and reflection, and for the
recognition of subjective capacities. These could be defined as the
negativerights of the liberal tradition. On the other hand, these rights
do not remain abstract demands but are continuously realized. This
cannot happen without collisions and without the subordination of
rights to each other. However, this subordination, and ultimately the
substantial unity of Rechtsgemeinschaft, is entailed in the principle
of subjectivity. Without free subjectivity, we cannot conceive of right
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(Recht); without right there would be no unity of ethical life —unity
in the sense that ethical powers are not something alien, and rights
not something formed outside the realization of our freedom.

Notes

! All citations of Hegels text are from Elements of the Philosophy of Right.
Ed. Allen Wood, transl. H.B.Nisbet. Cambridge University Press 1991.

2 Hegel uses the term ‘person’ here in a sense analogous to his discussion
on abstract right, the principle of which is: “be a person and respect
others as persons” (PR § 36). The term person presupposes a starting
point which is abstracted from all concrete and substantial relations
between subjects. This is true in the case of the family as a person, too.
However, this independence is only a starting point and possibility for
concrete economic and other relations. See PR §§ 162, 170-172.

3 A careful discussion of Hegel’s conception of the family can be found in
Michael O. Hardimon 1994. Hegel’s social philosophy. The project of
reconciliation. Cambridge University Press (esp. pp. 175-189).

4 Determined particularity as an expression and realization of one’s freedom
(of moral subjectivity) is explicated in Siep, L. 1992. ‘Was heisst: “Auf-
hebung der Moralitét in Sittlichkeit” in Hegels Rechtsphilosophie’,
Praktische Philosophie im Deutschen Idealismus, Suhrkamp, Frankfurt/
M (esp. pp. 231-3); Wood, A. 1991. Hegel’s Ethical Thought. Cambridge
University Press (esp. pp. 239-241).

S PR § 183, §§ 189-195. On the conceptualization of the system of needs as
a locus of ‘aufgehoben’ subjective morality, see Siep 1992, 231. The
empty demand of moral subjectivity for the welfare of all gains reality in
the mutual dependence of needs — although quite unintentionally.

6 Steven B. Smith 1989. Hegel'’s Critique of Liberalism. p.143.

7 It should be noted, however, that this aspect of positively conceived
freedom does not require the ‘materialization of law’. The rights and
duties of corporations and their members function within the sphere of
civil society. Thus, for example, it is not a subject’s duty to support the
state economically, any more than it is the state’s duty to support
individuals economically. In this sense it is important to differentiate
between the modern welfare state with its conception of rights and this
ethical dimension inside the Hegelian civil society.
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8 The form in which Hegel expresses this in his lectures on the philosophy
of history does not suggest a descriptive illumination of history, but a
systematic explanation of the principle underlying it. In the New World
the form of freedom is one which “has its own absolute itself as its
purport”. The Philosophy of History, transl. by J. Sibree. Prometheus
books 1991. p. 341.

® This kind of view is held, for example, by Jiirgen Habermas in his book The
Philosophical Discourse of Modernity. Cambridge MA, M.L.T. Press
1987. esp. pp. 36,42. Hegel’s solution “overpowers every [finite]
absolutization and retains as unconditional only the infinite prosessing
of the relation-to-self that swallows up everything finite within itself” (p.
42). A well-grounded criticism to this view is presented by Robert B.
Pippin: “Hegel, Modernity, and Habermas”. The Monist 74/2 1991, pp.
329-357.

19See Pippin, p. 339 ff. Here I cannot follow Pippin’s argument of Hegel’s
theoretical self-grounding of modernity in detail,but I try to show how
this principle is at work in in PR, a work which is most often seen as a sign
of an accommodational stagnation of Hegel’s thought.

! Hegel, Enzyklopddie der philosophischen Wissenschaften, §§ 213-215.

12 The origin of Hegel’s concept of right and its relation to the alternatives
of the political thought of early modernity is carefully discussed in: Man-
fredRiedel: ‘Laws of Nature and Laws of Right: Problems in the Realization
of Freedom’, Between Tradition and Revolution, Cambridge University
Press 1984, pp. 57-75.

13 According to Hegel, this limiting oneself to sheer objectivity belongs to
certain historical periods and forms of will: “...we may also describe as
objective the will which is completely immersed in its object, such as the
will of the child, which is founded on trust and lacks subjective freedom,
and the will of the slave, which does not yet know itself as free and is
consequently a will with no will of its own. In this sense, every will whose
actions are guided by an alien authority and which has not yet completed
its infinite return into itself is objective.” (PR § 26 Addition |Zusatz])

4 “In a fully organized state, it is only a question of the highest instance of
the formal decision, and all that is required in a monarch is someone to
say ‘yes’ and dot the ‘i’;...” (PR § 280, Addition)
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HEGEL AND HOBBES ON
THE SOVEREIGNTY OF
THE PEOPLE

and Georg Wilhelm Friedrich Hegel seem to represent the oppo-

site poles. There is no reason to enumerate their disagreements;
instead, I would like to point out one issue on which they agreed.
Both were opponents of the Sovereignty of the People in all its forms.
Both rejected all attempts to construct a right to resistance, a right
of the people to disobey their rulers, to depose them, or to change
the existing mode of government. Moreover, the structure of the
arguments they employed in this context were similar. The core of
their arguments was, I think, this: the People had no independent
existence outside the positive institutions. Hence, it could not
possess any rights which were independent of those institutions.
This amounted a rejection of the whole ”democratic” orientation of
the modern theories of Natural Law.

In one sense, it is not quite correct to ascribe the idea of popular
sovereignty to authors who wrote before Locke and Rousseau.
Nevertheless, the Neo-Scholastic theorists like Suarez, the Protes-

In most issues related to political philosophy, Thomas Hobbes
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tant Monarcomachs like Althusius and Buchanan and the British
parliamentary publicists before and during the Civil War shared the
idea that “’the People” existed before the creation of the State, and
that it was in a reciprocial, contract-like relationship between its
rulers. Hence, it was conceptually meaningful to ask what rights the
people possessed vis-a-vis its rulers. Which were the terms of the
original contract? Had the people a right to judge the actions of the
prince? Might the people disobey him, actively resist him, an in the
case of extreme tyranny, even depose and punish him in a lawful
way? And the most radical question was, of course: if the People
was the origin of the power, could it change the existing mode of
government at will? The early contract theorists disagreed over these
issues, but the questions themselves were conceived as meaningful.

During and after the French Revolution these questions were
again presented in a new and more radical form. The basic differ-
ence between the early 17th and the late 18th century discourses
was the new notion of the Constitution as a basic law which was,
unlike the old Fundamental Laws, written, above the ordinary legis-
lation, and amendable only in a specified way. Another new element
was the the notion of the pouvoir constituant as the fundamental
and final authority which stood behind all positive institutions.

Hobbes” Argument

The common understanding in the 17th century was that all political
obligations were established in a reciprocal contract between the
rulers and their subjects. The defenders of absolutism — Suarez,
Grotius and Bodin — tried to argue that the nature of this contract
was an unconditional translatio rather than a conditional concessio,
so that the people did not reserve the ultimate power to themselves
(Suarez 1612/1944, I11.iv.6.; Grotius 1625/1853, Liii.viii). But there
were obvious problems in this argument. Firstly, in the absence of
any factual evidence, wasn’t it more natural to suppose that the
people was ultimately the more powerful contract partner? After all,
there could be peoples without kings but no kings without the people.

120



Hegel and Hobbes on the Sovereignty of the People

Secondly, human beings generally enter into contractual relationships
for the sake of some benefit. This would imply that the people as a
contract partner would have right to renounce the contract at least
in the extreme cases, in the cases of immediate necessity — and,
wanting a supreme judge, only the people itself could judge the nature
of the situation. The most the contract-oriented absolutists could
show was that an unconditional translatio was one possible mode
of the Original Contract, as Sir Robert Filmer remarked (Filmer 1652/
1991, 223-224). The status of the ruler became a contingent matter:
it was dependent on the terms of the original contract.

In his defence of absolutism, Hobbes accepted the contract pos-
tulate, but gave it a completely new meaning. In a nutshell, his argu-
ment is the following: The only actors in the world are (i) natural
individuals and (ii) artificial persons. An artificial person exists only
when the natural individuals which constitute it have authorized rep-
resentatives which have a right to act on behalf of them. An artifi-
cial person can act only when its representatives act (Hobbes 1651/
1973, ch. xiv).

Now, the people” cannot refer but to an artificial person. Hence,
the people can act only through it representatives. Hence, we can-
not meaningfully say that the people could act against its repre-
sentatives. The (sole) representative of the people is the Sovereign,
established in the original contract. And because of this it is not
meaningful to say that the people, as a collective, can have a right to
act against their Sovereign. This becomes clear in the case of a
democracy, in which whole the people, organized as a sovereign
decision making body, acts as its own representative. In this limiting
case, it is clearly meaningless to say that the people has rights against
itself. But the situation is not different in other modes of govern-
ment. In a monarchy, the people can be said to have rights against
the king only if the people can exercize them as anorganized collec-
tive, e.g. as a democratic assembly. But then, this assembly is the
true representative, against which there cannot be any further
rights, and the true mode of government is not monarchical, but a
democratic one. (Hobbes 1651/1973, 95)

If you take away the representives, natural individuals do not
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constitute an artificial person; they are only as many individuals.
Thus they can act,express their will, and be possessors of rights only
as individuals. An unorganized multitude does not do anything and
has no normative status as a group. If the supreme representatives,
those of a Commonwealth, are taken away, its citizens return to the
State of Nature. According to Hobbes’ paradoxical expression the
People does not make the King; the King makes the People”. Hobbes
presents an ontological and action-theoretical argument which has
important political consequences.

What Hegel Means by "Constitution’?

Substantial parts of Hegel’s Elements of the Philosophy of Right
(PR) are directed against various doctrines of popular sovereignty.
The arguments are essentially interconnected with Hegel’s theory
of monarchy, and the latter, which has puzzled some commentators,
becomes much more clear if we read it in this context. Hegel was
as frightened by the spectre of revolution as Hobbes. They made
the same diagnosis: the ultimate consequence of a popular revolu-
tion would not be the emergence of a new order, but a pulverized
society, chaos and confusion, a state of nature (Enc., § 502). It is
significant that the latter term does appear in Hegel’s text, and it is
used in its specifically Hobbesian meaning, as a post-social state
characterized by conflict and disorder.

Hegel’s term for constitution was Verfassung, which did not
have the revolutionary connotations of the alternative term
Konstitution. Both terms, however, were ambiguous in the same
way. In the beginning of the 19th century, Verfassung could still
refer either to a written document, or to the totality of those rules
and practices which constituted the basic structure of the State.
(Jyrédnki 1989, 197-8) It is clear that Hegel used the termin its latter,
more traditional meaning. But he used it with a special emphasis.
For him, a constitution was not only ”the organization of the state”,
but also the process of its [the State’s] organic life with reference
to itself” (PR § 271). Thus, a constitution was not simply a set of
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rules and practices.

This processual definition of constitution is plausible for several
reasons. Suppose, for the argument’s sake, that we define the con-
stitution — say, of Finland — as the set of those norms and practices
which organize the basic structure of the State at a given moment.
The problem with this definition is that it is by nomeansclear whether
we can actually identify the elements of the set. At any given mo-
ment, some constitutional practices can be open, uncertain and con-
tested. Thus, for some possible elements, we cannot really say
whether they belong to the set or not. Was, for example, the prac-
tice of constitutional review a part of the US constitution from the
start? Or was is established only in 1820 by the famous decision in
the Marbury vs. Madison case? Or was it established even later,
when it become common and usual practice?

Moreover, consider the problem of identification of a constitu-
tion in different times. If constitutions are defined as sets of norms,
Finland had different constitutions in 1936, 1976 and 1996. Never-
theless, we think that there exists an entity called ”’the Finnish con-
stitution”, which has preserved its identity in spite of the changes.
Derogations, amendments, and changes in constitutional practices
do not mean that the constitution has changed its identity. Should we
say that the constitution should be defined as a set of the successive
sets of constitutional norms? What should those sets to have in com-
mon in order to form a continuous whole? What makes them ele-
ments of the same constitution? It is not just a matter of similarity: a
pre- and a post-revolutionary constitution, for example, may have
many common elements.

Should we say that two successive sets of norms belong to the
same constitution if the norms of the earlier set justify or authorize
the norms of the later set, as is the case of a constitution amended in
the normal order? Is legal continuity the decisive criterion for the
identification of a constitution? The problem with this proposal is
that such a relation may prevail even between entities which cer-
tainly should be conceived as separate constitutions. For example,
the constitutions of the British Dominions derive their justification
from the British constitution, but they are not parts of it.
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One may try to save the definition based on continuity by saying
that two successive sets of norms belong to the same constitution if
the temporally earlier set authorizes the later one and they are spa-
tially coextensive (i.e. claim authority over the same geographical
area). But consider the case of Bulgaria or Hungary before and
after the recent political changes. The legal continuity was preserved;
new constitutions were accepted by using the procedures of the old
Socialist constitutions. However, the countries have gone through
radical political changes. It is implausible to say that they have the
same constitutions they had before the recent changes.

Thus, we should be able to identify a constitution so that (1) any
part of it can be changed while it preserves its identity, (2) all impor-
tant parts of it may, in the course of time, change while it still pre-
serves its identity, but (3) some changes may cause a loss of iden-
tity. Any attempt to identify a constitution as a set of norms, or as a
set of such sets, produces a sort of ”Zeno’s paradox” in legal theory:
gradual change which nevertheless preserves the identity of the
changing object is inexplicable. Hegel’s way to characterize consti-
tutions as processes is a natural alternative'. Constitutions do de-
velop, they are not created by a single act:

For a constitution is not simply made; itis the work of centuries,
the Idea and consciousness of the rational (in so far as the
consciousness is developed in a nation). No constitution can there-
fore be created purely subjectively [von Subjekten]. (PR, Addi-
tion to § 274)

The last sentence is especially significant. No single will can create
the “organism” which makes the common will possible. (cf. Enc. §
540). This holds true with the rulers as well as with the People. An
octroyed constitution which is based only on the unilateral will of
the prince is as impossible as a constitution created by an unilateral
act of the People.
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The Argument against the
Sovereignty of the People

In Philosophie des Rechts, the apparent aim of Hegel’s arguments
against the doctrine of popular sovereignty is Rousseau (and Fichte).
His reading of Rousseau is characteristically one-sided, and, follow-
ing the common notion of his time, he makes Rousseau’s philosophy
responsible for the Terror (PR § 258). The real target standing be-
hind Rousseau is, then, the spirit of 1789: the proponents of the Revo-
lution asserted that the People or la nation had an inalienable and
permanent right to dissolve the political bond between its rulers and
write a new Constitution, conceived as a blueprint of the whole so-
ciety. In his Qu’est-ce que le Tiers Etat? Emmanuel Sieyes de-
clares:

Non seulement la nation n’est pas soumise a une constitution,
mais elle ne peut pas I'é€tre, mais elle ne doit pas I €tre, ce qui
équivaut encore a dire qu’elle ne I’est pas. (...) On doit concevoir
les nations sur la terre comme des individus hors du lien social,
ou comme I’on dit, dans I’¢tat de nature. L’exercice de leur
volonté est libre et indépendent de toutes formes civiles.
N’existant que dans I’ ordre naturel, leur volonté, pour sortir tout
son effet, n’a besoin que de porter les caracteres naturels d’une
volonté. De quelque maniére qu’un nation veuille, il suffitqu’elle
veuille; toutes formes sont bonnes, et sa volonté est toujours la
loi supréme. (pp. 68-9)

For Sieyes, la nation is at same time independent of all positive
laws and their only source. When exercizing its original constitutive
power, the nation or the people cannot, for conceptual reasons, be
bound by any positive law or existing tradition. Here we have Hegel’s
answer:

Another question readily presents itself here: "Who is to draw
up the constitution?” This question seems clear enough, but closer
inspection at once shows that it is nonsensical. For it presup-

125



Eerik Lagerspetz

poses that no constitution as yet exists, so that only an atomistic
aggregate of individuals is present. How such a aggregate could
arrive at a constitution, whether by its own devices or with out-
side help, through altruism [Giite], thought, or force, would have
to be left to it to decide, for the concept is not applicable to an
aggregate. But if the above question presupposes a constitution
is already present, to draw up a constitution can only mean to
change it, and the very fact that a constitution is presupposed at
once implies that this change could take place only in a constitu-
tional manner. (PR § 273; cf. Enc. § 540)

Every group of individuals either has a constitution (in the wide sense
defined above) or does not have it. If it has one, the constitution
provides, at least in princple, means to amend itself. This does not
presuppose the existence and use of an explicit amendment rule;
momentous constitutional changes are often made through a gradual
change of practices (consider the breakthrough of parliamentarism
in the most West European monarchies). But if some group has no
constitution, it is only an agglomeration of individuals who cannot
articulate any common will. They may perhaps create themselves a
constitution, but there cannot be any established way to do it, other-
wise they would already have a constitution. In neither case, there is
no point to appeal to the People as the pouvoir constituant, as a
necessary authority behind the constitution.

Consider an example. The members of le Tiers Etat declared
themselves as the Constitutional Convention which was free to cre-
ate a new constitution for France, disregarding all existing laws and
traditions. But how did they acquire their authority as the repre-
sentatives of the Nation? By which manner were they going to make
decisions? They were elected as representatives according to some
rules (actually, according to those of the ancient constitution), and
they were forced to use some decision procedure (e.g. majority rule)
in their decision making. The same would hold true in respect with
any conceivable constitutional convention; even if whole the French
Nation were to metand to choose itself a constitution, it would equally
need some pre-existing rules of decision making. These rules could
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be taken as binding only because they were in some way rooted in
the existing practices. In a sense the French nation could give itself
a constitution only if it already possessed a constitution. And, the
history of the French Revolution seems to show that the French
nation was actually unable to accomplish the task — for the very
reason, Hegel might say, that it tried to break itself out from the
existing constitutional tradition. The force of Hegel’s argument is in
the observation that no social arrangement can be created ex nihilo,
in a social vacuum. There could be no empty space, no state of
nature, between old and new constitutions®. Nevertheless, because
political institutions were not originally established by God, the only
remaining alternative seemed to be that they have been developed
gradually and unintentionally, but in a rational way. Thus, adherence
to a constitutional tradition does not involve a blind submission to it.
It consists of recognizing its reasonable elements, of developing a
tradition rather than accepting or rejecting it unconditionally. This
view, I think, is characterististical of Hegel’s whole philosophy: we
cannot just step outside our received beliefs and practices, nor can
we give up our ability to reflect them critically.

We see how the processual definition of constitution was linked
to the denial of popular sovereignty. Because a constitution is not
simply an artifice fully established at a given moment, it cannot be
considered as a product of a single will. The constitution of the State
defines the role and the power of the State organs. It cannot, for the
reasons presented above, give any rights to the People without speci-
fying how, when, and according to which procedure the People were
to exercize those rights. Hence, ’the People”, without any concrete
determination, cannot not have any political role at all. The People,
like the ruler, was a creation of positive institutions. Here, the simi-
larity with Hobbes’” argument is clear.

Hegel’s Argument for Monarchy

More problematically, Hegel also thought that the necessity of a
monarchical constitution could be derived from similar considerations.
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But the usual sense in which the term *popular sovereignty’ has
begun to be used in recent times is to denote the opposite of that
sovereignty which exists in the monarch. In this oppositional
sense, popular sovereignty is one of those confused thoughts
which are based on a garbled notion [Vorstellung] of the peo-
ple. Without its monarch and that articulation of the whole which
is necessarily and immediately associated with monarchy, the
people is a formless mass. The latter is no longer a state an none
of those determinations which are encountered only in an inter-
nally organized whole (such as sovereignty, government, courts
of law, public authorities [Obrigkeit], estates, etc.) is applicable
to it. It is only when moments such as these which refer to an
organization, to political life, emerge in a people that it ceases to
be an indeterminate abstraction which the purely general idea
[Vorstellung] of the people denotes. (PR § 279)

The last part of the quoted passage repeats the argument on the
necessity of a constitution (in the wide sense discussed above). The
first part contains the basic argument I ascribed to Hobbes: the fact
that individuals are united by a common ruler makes them a people,
not the other way round. Hence it is impossible to say thatthey have
aright against their ruler. Certainly, the arguments fit together. Com-
mon rules and traditions are not as such sufficient to create a state.
There must be an ultimate way to make decisions, an authoritative
instance which guarantees that rules and traditions are mutually con-
sistent. An argument based on the need of the final decision maker
was, of course, essential to Hobbes, and after him, for the whole
theory of sovereignty as it developed in jurisprudence and in political
theory. In a cryptical-sounding remark to PR § 280, Hegel relates
his proof of the necessity of monarchy to the ontological proof of the
existence of God (Hegel, as we remember, was not satisfied with
Kant’s refutation of the proof). Now, I have tried to show else-
where how the classical theory of Sovereignty, from Hobbes on-
ward, relied on an argument which was structurally similar to the
ontological argument in theology. Because all norms and decisions
inside a political community were expressions of willbacked by power,
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there ought, for purely conceptual reasons, to be a supreme and
final will in any Commonwealth (Lagerspetz 1995, ch. 6.). It is pos-
sible that Hegelhad something similar in his mind. Ifthelaw was an
expression of will, there ought to be the final, ultimate will in the
constitution of a State governed by law. The difference between a
Hobbesian and a Hegelian monarch was that although a Hegelian
monarch had the right of ultimate discretion, he did not have unlim-
ited discretion.

In Hegel’s philosophy of law, the sovereignty? is ascribed, not to
the ruler, but to a collective being, the State. This was a conceptual
innovation, and only much later it became a commonplace in the
German legal theory (Jyrinki 1989, 209-210; 231-232). For Hegel,
the State is capable to possess a will and to act. Butlike a Hobbesian
artificial person, it cannot will and act unless some natural individu-
als also will and act. Ultimately, the State as an artifical person has
a will only if there exists a single will of a natural individual which
clearly and unambiguously represents the will of the State. (cf. Int.,
116) Thatindividual will is not supposed to be arbitrary or capricious:
in the ideal case, it has no role but to draw the inescapable conclu-
sion following from rational arguments, and to declare it in public.
This does not make the individual will merely a rubber stamp. Hegel’s
monarch has no active role, not because his power is restricted by
constitutional norms but, because, in the ideal State with its ideal
administration, he need not to do much.

Peter J. Steinberger (1988) has provided an interpretation of
Hegel which is akin to my own. Weregularily say that collectivities
—the University, for example — perform actions. We also think that
they can be held responsible of something they have done. But they
cannot perform what Arthur C. Danto (1968) calls basic actions,
say, bodily movements. Actions of other types must ultimately presup-
pose some basic actions which constitute the more complex ones.

Now, one may claim that Danto’s (and Steinberger’s) notion of
actions which are basic in some absolute sense is metaphysically
dubious, and potentially incompatible with Hegel’s theory of action®.
Fortunately, we have no need to go deeper into that issue. In order
to present the argument, we need only to recognize that some ac-
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tions are more basic in respect with some other actions. For ex-
ample, making a decision in a collectivity is necessarily constituted
by some other actions, e.g. individual voting acts. Voting, in its turn,
is constituted by e.g. raising hands, saying ”Aye” or "Nay”, or writ-
ing on a slip. No absolute notion of basicness of actions is needed.

The actions ascribed to collectives are necessarily constituted
by more basic actions perfomed by their members. But not any ac-
tion will do. Only actions of some members of the University, per-
formed in some contexts, are counted as actions of the University or
of its administrative sub-units. If I vote in the Council of my Faculty,
my act, toghether with the similar acts perfomed by the other mem-
bers of the Council, constitutes a part of the actions performed by
the Faculty. But if I steal some property of the University, the Fac-
ulty has not stealed anything. This is because there are rules and
conventions — the ”constitution” of the Faculty — specifying which
individual actions, performed in which type of contexts, are counted
as actions of the Faculty. The same holds with the State and its
agents. Steinberger explains:

For Hegel, political society must be conceived of as an autono-
mous, rational agent, an entity capable of acting in the fullest
sense; for otherwise it would merely operate out of some kind
of natural principle, thereby failing to fulfill the requirements of
freedom, both for itself and for its members. But further, such a
society cannot be conceived of merely as a collectivity, for col-
lectives cannot perform basic actions and cannot plausibly be
held responsible for actions they perform. If then, political soci-
ety is to be an actor, it must be conceived in terms of a single,
real human being; and this human being is the monarch. Louis
XIV’s claim that ”L’état c’est moi”, is, I believe, adopted by
Hegel as an analytically true principle of political society. In a
very real sense, the state is the monarch; hence, the state is an
actor — autonomous and responsible — only insofar as the mon-
arch is too. (Steinberger 1988, 220)

This is actually the Hobbesian theory of the actions of artificial per-
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sons. But there is a problem in Hegel’s version of it. Hobbes never
said that his preference for monarchy would follow from the argu-
ment — indeed, in the Preface in De Cive he explicitely says that it
does not follow from it. A Hobbesian “representative” of a political
society can be a monarch, an aristocratic chamber, or even an as-
sembly of all the citizens. The conceptual argument shows that
“representatives” are necessary, but it does not pick any particular
structure of representation. Hegel’s theory, as well as Hobbes’, im-
plies that the sovereignty or the ultimate power cannot belong to an
unorganized collection of individuals. But why could not an elected
ruler, a representative assembly, or a general meeting of all citizens,
perform the task of willing and acting? In the form presented by
Steinberger, the argument would imply that not only the State but
every human organization ought to have “monarchical” structure in
order to will, act, or to be held responsible for something. Why politi-
cal society should ”be conceived in terms of a single, real human
being” if other organizations can be conceived in terms of several
human beings — in terms of councils, boards, collegia etc.?

Conclusion

Much ink has been spilled on the question whether Hegel should be
considered as a conservative, liberal, or radical thinker. The ques-
tion, I think, is meaningful only when considered in some particular
context, and the most relevant context here is his position in the
constitutional debate of the early19th century. The Congress of Vi-
enna (1814-5) created the German League, and made detailed deci-
sions concerning the contents of the constitutions of its member
states®. All German States were ordered to have a monarchical
constitution and a representative assembly in which the landed no-
bility had a predominant role. Some concessions, however, had to be
made to the liberal bourgoisie. These requirements were laid down
by Metternicht’s secretary, Friedrich von Gentz. Gentz, like his mas-
ter, was a pragmatic conservative; his orientation was a Burkean
one (he actually translated Burke’s Reflections). The great aim of
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Metternicht and von Gentz was to preserve the European balance
of power and the internal order of the States; their model for the
German constitutions was the French Charte of 1814 — a document
which rejected the idea of popular sovereignty, but which still did not
satisfy the most extreme legitimists. (See Jyrinki 1989, chs. vi-viii)

In this context, Hegel was clearly a moderate liberal (or, if we
like, aliberal conservative). Unlike the extreme legitimists (say, de
Maistre or von Haller), Hegel was a constitutionalist; unlike the more
moderate legitimists (like von Gentz), he did not believe that a con-
stitution could be octroyed, be given by the unilateral act of the
Ruler; unlike the radicals, he did not accept the idea that it could be
created by the people ex nihilo. He rejected the two traditional
solutions to the sovereignty problem. Sovereignty did not belong ei-
ther to the ruler or to the people: it belonged to the State from which
both derived their existence. (In Introduction to the Philosophy of
History, this solution was presented as a characteristic Hegelian
Aufhebung of opposites.) Hegel was painfully aware that the tradi-
tional solutions could be and actually were used as justifications for
arbitrary despotism. The question is whether his own solution, mak-
ing the State as the locus of sovereignty, contained the seeds of
even more frightening forms of despotism. In the legal theory of the
emerging German Reich, the role of the notion of the State sover-
eignty became essential. Using the infinite wisdom of hindsight, we
may see Hegel’s role as the father (or rather, as the midwife) of the
notion of state sovereignty as a link — perhaps as the only link —
between his political philosophy and the modern authoritarian State®.

Has the argument presented by Hegel and Hobbes any contem-
porary relevancy? Consider the question of the right to national self-
determination, the modern version of popular sovereignty recognized
e.g. by the fundamental charter of the United Nations. Which groups
are the possessors of this fundamental right — the Yugoslavs, the
Bosnians, the Bosnian Serbs, the Bosnian Muslims living amongst
the Bosnian Serbs? When we are entitled to say that a non-inde-
pendent nation wants to exercise that right? How do we recognize
the ~authentic” expression of the will of a people, if the democratic
institutions do not already exist? To quote Juha Riikki (1996, 59)
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”one cannot reasonably ask from the people whether they consti-
tute a people. If one to knows to whom the question should be ad-
dressed, one also knows who constitute the people, and there is no
need to ask the question at all”. The people can meaningfully exer-
cise aright only in some pre-existing institutional context. Hegel and
Hobbes would certainly recognize this line of argument as their own.
And, in the theory of democracy, it still points out a real problem.

Notes

' T do not deny that we may use the term “constitution” in a more limited
sense. Nevertheless, our normal usage — when, for example, we refer to
“the US Constitution” — seems to be quite near to Hegel’s use of the term.
— On closely related problem of the legal continuity, see John Finnis
(1973).

2 Hegel’s comments could be compared with the penetrating analysis of the
constitutional ideologies of the American and the French Revolutions
made by Hannah Arendt in her On Revolution, see espec. ch. 4.

3 The German language had no term for sovereignty before the Napoleonic
era. The Rhine Confederation in 1806 is one of the first legal documents
which uses the term Souveranetit (Hinsley 1986, 137). — On Hegel’s
notion of sovereignty, see Petersen 1992, 147-169.

4T owe this point to Dr. Michael Quante.

7 The content of these decision was specified in the Viennese Schlussakte
in 1820. Hegel’s Prussia did not, of course, have a written constitution at
all before 1850.

¢ An example of this is Giovanni Gentile’s theory, inspired by Hegel, that the
society is a creation of the State (Gentile 1946/1963).
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REMARKS ON SCHELLING'S
CRITICISM OF THE
HEGELIAN IDEA OF THE
STATE

called “Spatphilosophie™) represents a continual criticism of

Hegelian philosophy (e.g. Fuhrmans 1956a, 296). In his article
“Das Verhdltnis des spéten Schelling zu Hegel”, Walter Schulz al-
ready emphasized that “the peculiar nature of Schelling’s later phi-
losophy can only be grasped if one takes the philosophy of Hegel as
a starting point for critique and if one accepts that Schelling’s later
philosophy is a fundamental critique of Hegel’s own philosophy”
(Schulz 1954, 343; for a more extensive historical and systematic
analysis of this issue, see Habermas 1954, 16-119). Schelling seems
to have been deeply convinced that the philosophy of Hegel was
merely “logical”, and that it was antithetical to a philosophy which
was “historical” in the true sense of the word. Perhaps it can be said
that for Hegel philosophy is based on a kind of Aufhebungsdialektik,
whereas for Schelling it represents an Erzeugungsdialektik, as
Edward Allen Beach has recently suggested in his study of Schelling’s

It has often been said that Schelling’s later philosophy (the so-
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philosophy of mythology (Beach 1994, 83-91; cf. Schelling 1856/61,
X1, 330; VIII, 289- and X1, 488, 522, 562). During his stay in Munich
(from 1827 onwards), the concept of “true philosophy” was most
important for Schelling, whereas after moving to Berlin he began to
regard philosophy as akind of duality in unity (Zweiheit in der Ein-
heit), as akind of synthesis between historical and logical, or posi-
tive and negative philosophy.

Schelling criticized Hegel very sharply in his late philosophy,
incorporating Hegel’s philosophy of the state in his criticism. It is
striking that the lectures given by Schelling on the history of modern
philosophy do not include this critique of the Hegelian concept of the
state. However, in 1833/34 Schelling gave a series of lectures on the
“Geschichte der philosophischen Systeme von Cartesius bis auf die
gegenwiirtige Zeit als Ubergang zum System der positiven
Philosophie”, a transcript of which is in the possession of Horst
Fuhrmans and which has been partly published by Alexander
Hollerbach (in his Der Rechtsgedanke bei Schelling). From these
lecturesit can be seen that Schelling not only criticized Hegel’s con-
ception of the state, but also developed his own thesis concerning
the state — one which was to be a recurrent theme in his letters to
Maximilian. (See Fuhrmans 1956b, 304, and Fuhrmans 1955, 286
and 386). In this context of criticism against Hegel’s logical mode of
doing philosophy, the formulation of Frauenstédt is very typical: “Hegel
gives us invalid paper money and creates the impression that it is a
treasure, but a single historical fact is worth more than his whole
logic, because we have to refer to history first of all” (Frauenstidt
1842, 131).

In the above-mentioned series of lectures Schelling first attacks
Hegel’s conception of religion and art. He makes it quite clear that
religion and art ought to be understood as autonomous spheres and
not as representing purely intermediary phases. In particular Schelling
objected to the typically rationalistic assumption that the essence of
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religion consists in a doctrine, be it moral or theoretical. Schelling
was at pains to demonstrate that the religion of our prehistoric an-
cestors was not of a doctrinal nature at all, whereas that of more
developed cultures always consists of an inseparable synthesis be-
tween doctrine and actuality. Schelling never accepted the Hegelian
interpretation of religion as representation. According to him, the
myths that a religion contained were nothing but pictorial represen-
tations (Vorstellungen) of a content that only philosophical reason
can adequately grasp. Gradually he came to distance himself in-
creasingly from all interpretations of religion as standing for some-
thing else, something that in itself would supposedly be without a
divine nature.

Schelling then goes on to state: “(In Hegel) everything that has
been considered valuable from the beginning of humanity is treated
with contempt. In contrast to this, his philosophy ends with an abso-
lute divinization of the state”. When history, art and poetry have all
disappeared, the state remains. It is still there, as flourishing as ever
before. According to Schelling, when speculative thought is fully
reborn, it has only the state against it. The reason for this is that the
state is in itself the purest expression of speculative thought. Schelling
says that it is quite correct to accuse Hegelian philosophy of servility
or servitude (Servilismus). For him it is easy to see that the Hegelian
concept of state contains every characteristic of illiberalism (//-
liberalismus). In its divinization of the state, Hegelian philosophy
gets tangled with the typical errors to which such a divinization leads
eventoday. Moreover, monarchists and antimonarchists largely pre-
suppose this differentiation and elevation of the state. The state,
Schelling emphasizes, belongs to the “negative side” (like religion,
art and science), even though it contains many positive things. Fur-
thermore, the state is only a conditio sine qua non of a better and
higher life. In our attempt to reach true freedom, we ought to limit
the state in relation to this better and higher life. Schelling empha-
sizes that we must always remember that the state has only servile
functions. We should not make the state an end (Zweck), because
the state is never an end in itself.

Schelling claims that if a human being is sane, he does not feel
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his organic side or his own organism. If someone thinks that his own
organism is an end (Zweck) to himself, then he must already be
sick. Analogously, Schelling says, a people which has to strive for
the preservation of its own organism is also sick and has sunk onto a
lower level of development. Generally speaking, at this lower level
discontentedness (Missbehagen) reigns. From this it follows that
the true task of our time is to limit the functioning of the state. The
scope of the state must be limited, not only in its monarchical form
but in its entirety.

If I am a poisoner (Giftbecher), it is all the same to me whether
Iam convicted in a state with a monarchical constitution or in a state
with a constitution based on philosophical or democratic principles.
Furthermore, if the task is to limit the state itself, then e.g. in a mo-
narchical state the situation cannot be such that the monarch is lim-
ited by the people or the people by the monarch. If this were the
case, it would only create duality and confusion. Schelling holds on
to the view that if the state is limited in itself, then the monarch or
the people —understood as political elements—are also limited. Why?
A possible answer to this question might be found in the idea that the
monarch has unlimited power in his own sphere of functioning.
Schelling seems to draw the conclusion that if the monarch does not
have power in certain areas of society, it is because the state does
not have that power. Consequently, the power which the monarch
has, or which he can exercise, can only be the right of the state
itself. So if a person (i.e. Hegel) wants to make the state the highest
possible power, then that person blows the state out of every rea-
sonable proportion, and his philosophical system is essentially illib-
eral in the true sense of the word. This conclusion is necessary,
because illiberalism means that everything that truly belongs to the
realm of freedom is suppressed by the state. This, at least, is
Schelling’s view. He further claims that Hegel’s famous statement
“Whatever is rational is actual and vice versa...” (PR, 10) is a clear
expression of this illiberalism. To this famous dictum of Hegel,
Schelling retorted sharply: “If reason is all of being (and hence,
conversely, all being is reason), then there is no difficulty in introduc-
ing unreason, which yet is necessary in order to explain the actual
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world” (Schelling 1856/61, X1V, 23).

Shelling’s fundamental thesis in his lecture series mentioned
above is that the state is the conditio sine qua non of higher life.
He later repeats this thesis in his purely rational (reinrationale)
system of philosophy and in his letters to Maximilian. The state be-
longs to the realm of negative philosophy. Its task is to be the vehicle
of the positive, higher form of life. The state ought to make this
higher form of life possible, but, considered in itself, the state is only
a formal structure within the system of negative philosophy. The
state is not an end in itself. Not any more. According to Schelling,
this is the way in which the state must be understood. This is the
only way in which true freedom can be preserved, the freedom which
is necessarily involved in the development of the spirit. By contrast,
the divinization of the state leads to a misunderstanding of true free-
dom. In other words, it leads to illiberalism.

This seems to lead us back to the classical liberalistic and indi-
vidualistic thesis of the “night-watchman state” (Nachtwichterstaat).
For example, Wilhelm von Humboldt was of the opinion that
Schelling’s theory is an attempt to define the limits of the functions
of the state. It must be borne in mind, however, that Schelling does
not want to fall back to the trap of an individualistic theory nor to the
view developed in his earlier article “Neue Deduktion des Natur-
rechts” (1796). Schelling later defined the community based on law
as a community of different estates — this time, however, developing
the idea of the state as an organism. The state is, in fact, conceived
of as something more than an “external organism”, because without
ittrue spiritual life would be impossible.

The role of the state is foundational. Yet the state must not be
considered as an essence, for it has only servile functions. Here
Schelling uses certain naturalistic analogies. He says that the func-
tioning of the state can be compared with that of the body with its
different organs. All the organs and members of the body are es-
sential, because together they make possible the development of the
spirit. The free individuality of the spirit can only develop itself on
the basis of the communal state which limits it. In the same way, the
free individuality of the spirit must rise above the organism which
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limits it. Thus, Schelling is not satisfied with an individualistic con-
ception of the state. He is equally unsatisfied with the liberalistic
theory of it, in which the state is understood as a “night-watchman
state”, aminimal state only concerned with citizens’ primary needs.
The power of the state must be unlimited inside the limits proper to
each state. From this it follows that the question concerning the
form of the state becomes a secondary one. Most important, in-
stead, is the basic conception of the state in general, i.e. of the law-
ful organization of the state. In addition to this, Schelling emphasizes
that the state is by no means useless or worthless. It is something
that is negative, but it is oriented towards the positive.

II

This very brief account of Schelling’s conception of the state makes
it quite clear that Schelling does not want to get involved with the
specific problems implied by Hegel’s theory of the state. Schelling’s
own account remains aphoristic, and he does not explain directly
why it is necessary to limit the functions of the state. The explana-
tion emerges only later, when he attempts to formulate his own view
of the transcendental meaning of history. Alexander Hollerbach has
pointed out that this formulation, too, is aimed against Hegel’s phi-
losophy. I shall therefore briefly comment on it.

Schelling argues that Hegel — like so many others — does not
understand that the dissolving relationships, which formerly held hu-
man life together, are merely real relationships. They are not ideal
or freedom-based relationships. Human communities and unities are
in fact annihilated to mere atoms to make room for a higher, ideal
unity. Humanity cannot exist without unity, and when one unity is
annihilated, this is to be seen merely as a sign of a new and higher
unity. The highly popular individualistic attempts to dissolve the state
into smaller states and movements are incapable of considering those
winds of change that necessarily follow in the wake of the birth of a
higher spirit. To this spirit the state and all its apparatuses only rep-
resent the “raw-material” that it uses in building a world according
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to its own ends. The new spirit builds a world which lasts forever
and cannot be annihilated. This ideal (but real!) world has nothing to
do with the servility which is so pervasive in all the attempts to ground
the world in the state. Schelling maintains that if you are interested
in freedom, you ought not to concentrate all your efforts on develop-
ing a strong state-power (because it can never be strong enough).
Instead, you ought to limit the power of the state.

Schelling says that the state is an order of transition. Its function
is purely transitional. The state is a means by which real unity can
be established and guaranteed between humans. The state is not an
end in itself. It can only serve us if we try to build and realize the
highest possible end, in other words, ideal unity. It is important to
notice here thatearlier Schelling himself had thought that the state is
the highest possible end. But formulations such as “setting the state
above everything” are, of course, directed against Hegel. Hegel failed
because he misunderstood the real order of things, which originates
from God. “The real home of humans is in the heaven, in other
words, in the world of ideas. The humans must return to their real
home and find their place from there”. The attainment of this goal
presupposes an about-turn (Umkehrung) which will lead to a new
order of things. It will lead to an order where “justice dwells and has
staying-power, which means the real and true relation”.

It can be seen from this that the social thought of Schelling is
oriented towards a transcendental and eschatological goal, including
its realization. It may be asked, however, whence this end or goal
finds its ground and measure. In this context it is interesting to note
that Schelling emphasizes the role of “justice” (Gerechtigkeit) in
the attainment of the goal. Here the order of justice means the just
and true relation. But this “rechte und wahre Verhiltnis” is under-
stood as an objective order in which justice and truth belong to-
gether. Justice is the highest world-law (Weltgesetz). It grants eve-
ryone their rights and guarantees everyone their own sphere of ac-
tion. “Every voice, those of the Greek poets included, testifies to
what Hebrew poets have said of the God in their own way: Justice
(Gerechtigkeit) and Court (Gericht) are His throne”. It must be
admitted that Schelling does not say this in direct connection with

141



Hannu Sivenius

the sphere of the social. What he does say, however, is relevant to
social philosophy because of the universal reference of his state-
ment. Justice means suum cuique, i.e. being just towards everyone
in his/her own sphere and in his/her own relationship. This is the
highest law. It is an essential feature of God, says Schelling, refer-
ring explicitly to Psalms 89,15 and 97,2. This means that there is no
absolute justice.

I wish to thank my sister Kaisa Sivenius for herhelpin revising my English.
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