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Preface

he initial manuscript for this book was based on the introductory lectures

on Schmitt which I held at the University of Jyvéskyla in the autumn of
1998. Since then, however, both the form and the content of the text have
changed quite a lot. Besides of introducing Schmitt’s ideas, I have tried to
disclose the common “metaphysical core” of Schmitt’s central ideas and
concepts. Moreover, I have extended the work to include a comparison of
Schmitt’s thought with the thought of some of the prominent political theo-
rists in late modernity, including Hannah Arendt, Michel Foucault and Gilles
Deleuze. What comes to the technical details of the work, I have made use of
all the available translations of Schmitt’s texts in English. Therefore, all the
references are to translations. Insofar as an English translation has not been
available, translations are mine. Sometimes, however, I have also slightly
altered the available translation, neither for the reasons of style nor for those
of accuracy but rather because of the logic of my own argument.

I owe special thanks to Soili Petdjaniemi-Brown who not only corrected
my English but gave me a lot of stimulating comments. I also want to thank
Alessandro Dal Lago who invited me at the University of Genoa in the spring
of 1998 and thereby made it possible to start the work, and Sakari Hanninen
whose project "Displacement of Politics” (1999-2001) enabled me to continue
the research. However, without a possibility to work as a fellow at the Helsinki
Collegium for Advanced Studies during 2003 I could not have completed the
work. Finally, I want to thank my colleagues Elisa Heinamaki, Markku Koi-
vusalo, Panu Minkkinen, and Henri Vogt for the highly valued comments.






1. INTRODUCTION

We are all navigators on an endless journey and no book is more than a log-
book

Carl Schmitt, Vélkerrechtiche Grossraumordnung

Ever since political thought declined into a mere calculation and classifica-
tion of empirical phenomena under the auspices of scientific positivism,
an obvious vacuum has existed in the conceptualization of modern politics.
It is true that a kind of renaissance of political thought is occurring at present.
However, it seems at times that this rebirth amounts only to a return to the
past. Politics is practice — speech and action — and it should not be framed in
terms of those abstract rationalistic models that have recently been proposed
as a foundation for political thought. John Rawls sums up the point of de-
parture for these models when he delineates the foundations of his theory of
justice. He suggests a model that “generalizes and carries to a higher level of
abstraction the traditional conception of the social contract”,! which in itself
has traditionally been one of the most abstract of all political abstractions.

Of course, in addition to the abstract individualism of liberal contract the-
ory, there exists a communitarian theory whose point of departure is not the
individual but the community. And at least part of the communitarian criti-
que against liberalism is justified insofar as liberal contract theory dismisses
the fact that man is primarily a social being. The individual cannot provide
the point of departure for political theory, because he is merely the outcome
of the social interactions taking place in a concrete community. However,
the “community” of communitarianism remains often as unhistorical as the
“individual” in liberal theory. It rarely corresponds to the historical state of
things, in particular because communitarianism tends to ignore the question
of “violence” and power inherent in every real existing community.

The critique of abstractions in political theory does not entail, however, that
the only alternative left would be the empirical study of politics. Neither does
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it mean that we should merely resort to the kind of historical analysis, which
explores the political events and concepts of the past step by step. In fact, the
assault of conceptual historians on political theory — and on the history of
ideas — resembles in some respects the assault which the positivists launched
on political theory after the Second World War. Nevertheless, a theory which
is not somehow related to concrete historical conditions and events is neces-
sarily empty — as for instance in the case of contemporary social theory. In
it, society is often depicted as an automatically functioning abstract system
within which different subsystems, the so-called political system included,
form relatively independent entities with their own trajectories. The critique
of such systems is important but not essential for political theory. This also
applies to the theories in which human existence is assessed by the increa-
singly more obscure measure of “democracy”, the panacea of our time. In
my opinion, what is essential for political theory is to reveal the common and
concrete foundations of these systems, whether democratic or not. Instead of
resorting to easy empiricism, self-sufficient political philosophy or the empty
concepts of social theory, political theory should turn its attention to those
basic theoretical concepts which could reveal the concrete essence of politics
and thereby the “order of human things”.

In this respect, the work done by the German constitutional jurist Carl
Schmitt (1888—-1985) is among the most promising of the last century. On
the one hand, the acuity of Schmitt’s thought lies in his ability to avoid uni-
versals and abstractions, which have no reference to a concrete instance or to
the concrete state of things. On the other hand, it lies in his capacity to make
immediately comprehensible conceptual distinctions, yet without forgetting
the demands of generality posed to theoretical thinking. This dual intention
becomes manifest already in the name of his approach: “A philosophy of
concrete life.””? Despite the name, however, we should not identify Schmitt’s
philosophy of concrete life with the philosophy of life that was in vogue in
Germany and especially in France at the turn of the 20" century. Schmitt’s
thought does not display a tendency towards organic thinking or metaphysics
of life. Admittedly, he argues that there exists a metaphysical core in the work
of an author: “The thought and feeling of every person always retain a certain
metaphysical character.” > In Schmitt’s case, however, this core is not life as
such “in its complete spiritual emptiness and mere dynamic”,* but what he
calls the concrete (das Konkret). The aim of this book is to examine the nature
and meaning of this concreteness and its philosophy.

Providing a systematic treatment of Schmitt’s work is not the purpose of
this text. Neither do I wish to locate Schmitt’s thought in its exact historical
or conceptual context.” This context is, without doubt, interesting and per-
haps it is impossible to understand Schmitt’s real intentions without a good
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understanding of it. However, I am not a historian but a political theorist and
the task of a theorist is not to reduce ideas to time and place or to reveal the
true intentions of writers of times past. Rather, his task is to free ideas from
their historical and psychological circumstances and in so doing to actualize
them.® According to Julien Freund, there are indeed two ways of approaching
Schmitt’s work:

Either taking into account the context in which they were written, the author’s
personal positions, his vacillations and sympathies, which themselves changed;
or by focusing on the strong points in his thought without reference to particular
circumstances.

Of course, even the “strong points” are strong only in a given historical situa-
tion. Therefore, a total neglect of the context would lead to misinterpreting the
strong points as well. In this book the context is not, however, limited to the
exact juridical or political discourse of Schmitt’s time. It spans, instead, late
modernity — from the turbulent year of 1848 onwards — in general, concentra-
ting in particular on what Schmitt calls the conceptual articulation (begrifflichen
Verarbeitung) of the social structure of the epoch. My intention is, in fact, to
utilize Schmitt’s own method of the “sociology of concepts”. According to
Schmitt, the sociology of concepts attempts — starting from juridical concep-
tualizations oriented towards immediate practical interests but transcending
them — to “discover the basic, radically systematic structure and to compare
this conceptual structure with the conceptually articulated social structure of
a certain epoch”.® In the case of a given literary work, the radically systematic
conceptual structure constitutes its metaphysical core, whilst simultaneously
revealing the “metaphysical character” of an author. According to Schmitt, as
already mentioned, the “thought and feeling” of every person indeed always
retain a certain metaphysical character. The task of the sociology of concepts
is to reveal this character and to compare it with the conceptually articulated
social structure of that person’s epoch. Insofar as metaphysics also represents,
in Schmitt’s view, the “most intensive and clearest expression of an epoch”,
the approach culminates in a comparison of a certain “metaphysical character”
of the author’s thought with the “metaphysical image” (metaphysische Bild)
of the world of his epoch.’

This is, in other words, the method of the work at hand. It aims at grasping
the metaphysical core of Schmitt’s political thought by juxtaposing it with the
metaphysical image of the world in late modernity. I admit that this approach
can appear partially illegitimate given that Schmitt himself emphasized that
all political concepts, images, and terms have a polemical meaning: “They are
focused on a specific conflict and are bound to a concrete situation.”!” The-
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refore they remain incomprehensible if one does not know exactly who is to
be affected, combated, refuted or negated by these terms.!! Also in Schmitt’s
case, however, there exists a concept — or rather an image of thought — which is
not merely focused on a specific conflict in a concrete situation but transcends
it. There exists a certain metaphysical character, which corresponds to the
metaphysical image of the world of late modernity. Primarily, this character
pertains to Schmitt’s conception according to which the foundation of collec-
tive human existence is constituted by conflict. This is not only a polemical
formulation, but also a metaphysical claim. Yet, it does not suffice to say
that conflict constitutes the metaphysical core of Schmitt’s thought — he does
not claim, for instance, that humankind would be in the middle of a war of
all against all. Instead, one has to examine the role of conflict in the general
structure of Schmitt’s thought. Contrary to what is sometimes claimed, such
a structure does exist. We can call this structure metaphysical because it is
axiomatic, in other words, there exists an axis which is relatively stable and
which orients his thought.

Initially, we can state that the axis which orients Schmitt’s thought is the
juxtaposition inside versus outside. In his view, there is no inside without
outside, no order without disorder, no cosmos without chaos. There is no
delimited space without a space that remains outside the limits, because life,
the movement of living history, presupposes a space of the outside, an “empty
space”:

There is no movement without an empty space. There is no law [Recht] without
a free space either. All normative comprehension and delimitation of space pre-
suppose a free space which rests outside, beyond the law. Freedom is freedom
of movement, nothing else. What would be terrifying is a world in which there
no longer existed an exterior [Ausland] but only a homeland [/nland], no longer
space [Spielraum) for measuring and testing one’s strength freely.'

In this structure, the space of the outside — the space of conflict — is primary.
Hence, Schmitt turns inside out the structuring hierarchy of classical modern
political theory, characterized by the exclusion of disorder from order, war
from peace, and the state of nature from political order. This is not to say that
Schmitt simply affirms disorder and war. On the contrary, throughout his work,
he emphasizes the necessity of tranquility, security and order. However, there
is no tranquility, security and order without the recognition that disorder and
war are the ever-present possibilities of every order and peace — or better still,
that every order is based on and created out of disorder.

For Schmitt, the decisive place in this configuration, the place of the political,
is the borderline between inside and outside, between order and disorder. The
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instance which occupies this boundary possesses the decisive political authori-
ty. It has the monopoly on the political. However, there exists no predetermined
general norm which would authorize an instance to occupy the boundary.
Everything depends on the act of decision, on the concrete act of drawing the
borderline between order and disorder. It is the decision — the event of the
political — which determines the instance. Whoever decides on the borderline is
the instance of the political. However, the instance is not necessarily actualized
in a person. It can also be realized in a state or a people. The essential point
is that it must be situated on the borderline between the spaces of order and
disorder. Only this position of in-between guarantees that the inside remains
open to the outside and the movement of living history continues. Only the
one who occupies this position is the concrete historical subject of a concrete

political act — of “the event which founds an order”."?

% * k

What makes the study of Carl Schmitt’s theoretical work complicated is his de-
cision to join the National-Socialistic Party (NSDP) in February 1933. Joining
the Party in Germany was not unusual at that time but among the intellectuals
it was rare. Only one other intellectual of major importance had actually join-
ed, namely Martin Heidegger. However, in 1936 Schmitt was relieved from
all of his positions of trust by the Party. He was accused of opportunism and
ideological impurity, for instance of Catholicism, Hegelianism, of reluctance
to think in purely racial terms and even of anti-Nazism.'* However, he was
allowed to keep his position as a professor of jurisprudence in Berlin and, like
Heidegger, he remained a member of the Party until the end of the Second
World War. After the war he was arrested on suspicion of being involved in
the politics of expansion but his prosecution was waived. After that he did
not regain a position at a university or in any other institution in the Federal
Republic of Germany.

Without going into the details of this sad but in many respects consistent
political adventure,'> I want to point out that Schmitt’s relation to Heidegger
is not only political but also intellectual. Both of them criticized the indivi-
dualization and technologization of the West. Both of them also emphasized
the primacy of exception in relation to the ordinary, the necessity of decisi-
on-making and the importance of human rootedness in soil. And finally, both
had a strong desire to overcome abstract philosophical speculation and to
proceed toward a philosophy of concrete life — of facticity as Heidegger put
it. This does not mean, however, that Schmitt would have wanted to surpass

metaphysics. For him, metaphysics was always “something unavoidable”.!®
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The proximity of metaphysics to life, as well as the resemblance of theology
to politics, were issues he never ceased to emphasize.

Despite this thematic continuity in his thinking, it is possible to outline two
important, although still relative, shifts of emphasis in Schmitt’s work. The
first one is related to the subject matter of his research, the second one to his
approach. In the beginning, approximately until 1936, the subjects of Schmitt’s
research were mainly constitutional law and the foundations of state order. After
1936 his writings concerned increasingly the topics of international law and
world politics. It is usually thought that Schmitt moved away from the issues
of domestic politics because of their generally delicate and, as far as his person
was concerned, dangerous nature. Schmitt himself has even claimed that the
SS kept watch on his activities, publications, mail, and friends in 1936-37.!7
On the other hand, one must remember that this turn took place at a time when
the focus of political life in Germany moved towards international arenas, in
other words, when Hitler’s ideology of Lebensraum was transformed from an
ideology into Nazi-Germany’s concrete politics of expansion.

This change in subject matter was preceded by a shift in approach. The
early phase of Schmitt’s work can be called decisionist or, more precisely, a
phase of decisionist formalism. The approach is decisionist insofar as the core
of analysis is not a valid norm or legal order but a decision which imposes a
norm and an order. On the other hand, the approach is formalist to the extent
that the content of the decision-making is radically separated from the act of
decision itself, and the act receives an autonomous juristic value. After the
shift, around 1933, it is precisely this content-element, “the political, social
and economic meaning of concrete orders and institutions”,'® which becomes
Schmitt’s focal point. However, even at this stage the question is not whether
anorm or legal order is valid or universally just, for Schmitt’s emphasis is on
the historical continuity and a total concept of law: Law (Recht) is identified
with spatial order and localization (nomos). (In fact, also this late phase can
be further divided into a phase which emphasizes the national origins of law
—“all law [Recht] is the law of a certain Volk”'® — and into one which empha-
sizes the European origin of law and especially its relation to the tradition of
Roman law. It is possible to date this shift, surprisingly enough, to the battle of
Stalingrad!) If decisionist formalism can be considered a conservative thinker’s
radical solution to the problem of modern nihilism, then the thinking of conc-
rete order (nomos) can be considered a more traditional type of conservatism,
with the reservation that even this approach includes one radical decisionist
element, namely the non-anticipated act of appropriation.
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2. METAPHYSICAL CHARACTER

Everything must be forced to the extreme

Carl Schmitt, The Crisis of Parliamentary Democracy

hat constitutes the metaphysical character of Schmitt’s work? As already

mentioned, the metaphysical character of a work can be revealed only
if the conceptually articulated social structure, and thereby the metaphysical
image of the world in a particular epoch, are properly apprehended. What,
then, is the metaphysical image of the world in late modernity? Inasmuch as
it is probable that an author has at least an implicit idea of the metaphysical
image of his epoch and that this idea has a bearing on his conceptualizations,
it provides a natural point of departure for an analysis. In Schmitt’s case, this
is all the more essential, not only because he considers political concepts to
function as weapons in concrete political and intellectual confrontations, but
first and foremost because the task of the philosophy of concrete life is to
create concepts “out of the immanence of a concrete legal and social order”.!
To create concepts out of the immanence of a concrete order presupposes that
the author has some conception of the character of that immanence, that is,
of the metaphysical image that a particular epoch forms of the world. What
then is Schmitt’s conception of the metaphysical image of the world in late
modernity? In order to answer this question, we have to consider Schmitt’s
concept of an epoch (Epoche) briefly.

Schmitt’s clearest presentation of the concept of an epoch can be found
in an article from 1929, “The Age of Neutralizations and Depoliticizations”.
In this article, he argues that the “European mind” has traversed four diffe-
rent epochs and thereby four conceptually articulated social structures and
metaphysical images since the 16 century. Here, he calls these successive
epochs historical stages (Stufe):
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There are four great, simple, secular stages corresponding to the four centuries
and proceeding from the theological to the metaphysical sphere, from there to
the humanitarian-moral and finally to the economic sphere.’

In Schmitt’s view, at issue is neither a historical-philosophical law nor a con-
tinuous line of progress or decline. In fact, the various stages are not even
mutually exclusive insofar as Schmitt argues that there is “always a plurality
of diverse, already spent stages coexisting”. The changing stages concern only
the concrete fact that

in these four centuries of European history (1500-1800) the intellectual van-
guard changed, that its convictions and arguments continued to change, as did
the content of its intellectual interests, the basis of its actions, the secret of its
political success and the willingness of the great masses to be impressed by
certain suggestions.’

Of course, this does not yet explain why a particular stage and thereby a
certain metaphysical image of the world should prevail. In Schmitt’s view, a
stage stabilizes itself and becomes prevailing because of an “elemental im-
pulse” that has been decisive for European history: “The striving for a neutral
sphere.” For instance, following the theological struggles of the 16" century,
Europeans sought a neutral sphere — Schmitt calls this sphere the central sphere
(Zentralgebiet) — in which there would be no conflict and they would reach a
“common agreement through debates and exchanges of opinion”.” In the 17®
century the common agreement and thereby, the neutralization of theological
struggles was supposed to be reached by constructing a natural system of
metaphysics and law. Nevertheless, the new sphere, at first considered neutral,
soon appears to become another arena of struggle in which the “antithesis of
men and interests unfold with a new intensity”.® In other words, the Europeans
have always wandered, in Schmitt’s view,

from a conflicting sphere [Kampfgebiet] to a neutral sphere [neutrales Gebiet],
and always the newly won neutral sphere has become immediately another arena
of struggle, once again necessitating the search for a new neutral sphere.’

Hence, if the central sphere of the 16™ century was religion, insofar as all signi-
ficant political struggles were theological, it was precisely theology, which was
first neutralized by the emergence of the rationalist metaphysics, materialized
in the absolute state of the 17" century. Subsequently, the humanitarian-moral
sphere which arose as the central sphere in thel18™ century sought to depoli-
ticize and neutralize metaphysics and the state. In turn, the liberal economic
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thinking and praxis of the 19" century transformed the politicized morals of
the previous century into private ethics and aesthetics. Ultimately, technology
— the fifth and, in Schmitt’s view, the most neutral and apolitical sphere by
essence — comes to occupy the core of the spheres in the 20" century:

Here all struggles and confusions of religious, national and social conflicts were
leveled into a neutral sphere. Technology appeared to be a sphere of peace,
understanding and reconciliation.®

Without taking a stand on the correctness of Schmitt’s history of European
epochs, of importance here is, from the perspective of the sociology of concepts,
that the central sphere is the determining factum of the metaphysical image of
the world in an epoch: “All concepts derive their concrete historical content
from the situation of the central spheres and can only be grasped there from.””
Hence, to the extent that one takes seriously Schmitt’s sociology of concepts
and applies it to himself, Schmitt’s concepts and thereupon the metaphysical
character of his thought can only be grasped from within the central sphere of
his own epoch, that is to say, from within the technological stage of the late
modern European spirit. What does this entail? Does it entail that Schmitt’s
concepts correspond to the metaphysics of neutrality which recognizes only
peace, understanding and reconciliation? Not necessarily, because there always
coexists, as already mentioned, a plurality of diverse, already subsided stages.
In other words, even if economy and especially technology occupy the central
sphere of our historical stage, the previous stages and their central spheres
still have a role in this epoch as well. Hence, when one examines Schmitt’s
own thought, it is not necessary to link it with the conceptually articulated
social structure of our own time. On the contrary, it seems reasonable, at least
if we take seriously Schmitt’s idea of the unavoidability of metaphysics, that
his work should be examined precisely in the light of the metaphysical 17"
century, the “heroic age of occidental rationalism”.!” Or perhaps we should
find our point of reference even further back in history, in the medieval world
and in the juristic rationality of the Roman Church?

Psychology of a pessimist

This last interpretation is supported by the fact that Schmitt does not cease
to praise the Catholic counterrevolutionaries, Joseph de Maistre and Juan
Donoso Cortés, whose religious and medieval mindset stubbornly opposed
modernity in all its manifestations. He praises these counterrevolutionaries
for their style and their thoroughly theologico-juridical way of thinking. He

19



is also enthusiastic about their historical and psychological insightfulness,
in particular about their conception according to which man is an inherently
dangerous and corrupted being.

In turn of the century Germany, de Maistre and Donoso Cortés were cal-
led romantics in Germany on account of their conservatism and reactionism.
Schmitt wants to save them from this suspicion. According to him, the most
peculiar feature of romanticism, regardless of its traditionalism, is the con-
ception of an “everlasting conversation” in which such authentic romantics as
Novalis and Adam Miiller experienced the “true realization of their spirits”.!!
Schmitt accepts that romanticism had its own political form of expression.
However, the political activism of political romantics is characterized, on the
one hand, by a continuous oscillation between contradictory attitudes and
principles. On the other hand, it is characterized by a factual indifference
concerning concrete political issues. The real and only achievement of political
romanticism is, concludes Schmitt, the aestheticization of politics. All political
issues are considered merely as occasions for self-expression and exercises
in aesthetic imagination.!?

According to Schmitt, de Maistre and Donoso could not understand mo-
ral oscillation and considered the everlasting conversation as a product of a
“gruesomely comic fantasy”.!® Instead of oscillation and conversation, they
thrust the decision at the heart of their philosophy. Schmitt concedes that
they may have been conservatives, but not extreme traditionalists, since they
held that traditionalism leads to an irrational rejection of conscious decision.
De Maistre valued the act of decision as such, and believed that regarding
the most fundamental issues, making a decision is more important than how
the decision is actually made. This conviction prompted him to suggest that
every government is absolute, but while an anarchist would state it in order to
reproach authority, de Maistre declares authority to be good as such.'*

Schmitt interprets the development from de Maistre to Donoso as a de-
velopment from legitimacy to dictatorship. Simultaneously, it represents a
turn towards a more pessimistic conception of man. Already de Maistre had
wanted to demonstrate the danger inherent the nature of humankind by op-
posing the optimism of the Enlightenment with the factual and bloody side
of the European history:

If you go back to the birth of nations, if you come down to our own day, if you
examine peoples in all possible conditions from the state of barbarism to the
most advanced civilization, you always find war. From this primary cause, and
from all the other connected causes, the effusion of human blood has never
ceased in the world. Sometimes blood flows less abundantly over some larger



area, sometimes it flows more abundantly in a more restricted are, but the flow
remains nearly constant.'

However, Donoso’s contempt for man knew no limits. Had God not become
man, Schmitt quotes Donoso, “the reptile that my foot tramples would have
been less contemptible than a human being”.!® In the rationalist view of the
Enlightenment, man was conceived as ignorant and rough by nature, but edu-
cable. In Schmitt’s view, this belief justified the possibility and necessity of
an educational dictatorship. It prompted Rousseau to demand that a legislator
must change the nature of man and Fichte to outline the state as an “educational
factory”.!” Marxist socialists, for their part, believed that changes in economic
and social conditions would change man as well. But Donoso does not believe
in the metamorphosis of man, either by education or by altering the relations
of production. In this sense, he is in line with the anarchists, but whilst the
latter claim that man is good by nature and that all evil derives from theology
and its implications — from authority, state, or government — Donoso objects
that not even the dogma of the original sin is radical enough. He writes about
the absolute sinfulness and depravity of human nature. In his philosophy of
history, the victory of evil is obvious and natural. Only God’s miracle can
prevent it — a miracle that in political life finds its parallel in the notion of
decision. For Donoso, as Schmitt demonstrates, a metaphysics which does not
take into consideration the necessity of moral decision leads to mere confusion.
Therefore, Hegelianism, in its commitment to a higher term of reconciliation,
is in Donoso’s view nothing but liberal lack of consistency. Such a theory of
compromise can exist only in the short interim period in which it is possible
to answer the question “Christ or Barabbas?” with a proposal to appoint a
commission of investigation. To suspend the decision at the crucial moment,
by denying that there was anything to be decided, appears to him as the sign of
ultimate irresponsibility. As a remedy for this irresponsibility and in opposition
to the practice of everlasting conversation, Donoso proposes dictatorship. '®
According to him, only a dictator can resist the radical evil, which culminated
in his view in the 1848 revolution. Like Hegel, the whole epoch had trusted
that all oppositions and antitheses would be merged in the compromise of a
higher third, but according to Schmitt, Donoso Cortés was gripped by horror
at the thought of Hegelianism.

Even though Schmitt did not count on the possibility of a reconciliating
higher third either, his relation to Hegel was not as simple as Donoso’s. In
fact, if we examine Schmitt’s political views, we discover neither a French
royalist, nor a fanatic Spaniard compared to whom even Friedrich Nietzsche’s
fury would look like childish defiance. Rather, Schmitt’s stated objections
aside, one finds there the shadow of G.W.F. Hegel. It is true that Schmitt



could not comprehend the ultimate rationality and dialectical development
of history in which even the interruptions serve as negations subjected to this
development. In Hegel’s philosophy, “an exception never comes from outside
into the immanence of development”,'” and thereby it is a process without a
“definitive, disjunctive judgment”: “Hegel’s philosophy contains no ethic that
would provide a foundation for the absolute distinction of good and evil.”?°
In it, good is what is real, evil what is unreal. Nevertheless, Schmitt relies
more than once on Hegel’s idea of quantity transforming into quality. And
he repeatedly quotes Hegel’s definition of a bourgeois as the antithesis of a
citizen, that is to say, as an individual who is unwilling to leave the apolitical,
risk-free private sphere: “He wants to be spared bravery and exempted from
the danger of a violent death.”?! Besides, Schmitt accredits Hegel with being
the first to formulate the definition of concrete enemy: “The enemy is a negated
otherness.”?? Furthermore, Hegel’s dialectics does not, in Schmitt’s interpreta-
tion, merely affirm the higher third term since it also focuses on the concrete
battle (“mutual negation”) between the opposing terms. In Schmitt’s view this
reveals, together with the philosophical truth that all spirit is present spirit, the
political character of Hegel’s philosophy.?® Finally, Schmitt’s own thinking
seems to proceed through a specific third term all the time. Even though he
repeatedly emphasizes the insuperability of decisive dualisms, for instance in
arguing that the sphere of the political presupposes the non-mediated antithesis
of friend and enemy, we can detect a specific moment of reconciliation. Yet, at
issue is not a preserving reconciliation, Aufhebung, but an instance expressing
the ceaseless but ultimately insurmountable togetherness of a pair of terms:
the state of exception and normal situation, constituent power and constituted
power, war and peace. It is not a question of a higher third, in which the op-
posites become merged, but of a concrete borderline case — the sovereign,
people, enemy — which exposes the insurmountable togetherness of the two
terms. The sovereign decision, which cannot be “deduced from a preceding
norm or from a preexisting order”,>* but which nevertheless founds the norm
and the order; the “non-organized power” of the people,” which nevertheless
decides on the form of organization of a political entity; the “other and strange”
enemy26 who is, nevertheless, constitutive for the sphere of the political and
therefore, as Schmitt would claim, for stable peace.

* * *

Despite Schmitt’s admiration for Donoso Cortés and despite his esteem for
the metaphysics of the 17" century, the metaphysical character of Schmitt’s
thought lies precisely in the conceptually articulated social structure of the
technological stage of late modernity. Admittedly, he took on the project of
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revitalizing concepts such as sovereignty in the sphere of the state and consti-
tutional law. However, his concept of sovereignty does not correspond to the
conceptually articulated social structure and the metaphysical image of the
17" century, in which the undivided and permanent power of a temporal ruler
in a temporal kingdom was structurally identical with the power of God in the
Kingdom of Heaven. Instead it corresponds to the conceptually articulated
social structure of late modernity in which God has become an “objectively
obscure being”?’ and everything is “increasingly governed by conceptions of
immanence”.?® But before we can grasp the implications of this for Schmitt’s
political concepts, we need to take a closer look at Schmitt’s understanding of
the conceptual structure and the metaphysical image of late modernity.

2.1 PHILOSOPHY OF THE EXTREME

What then, in contrast to the earlier epochs, is characteristic of late moder-
nity? In Schmitt’s view, as already mentioned, an outstanding characteristic
of this epoch is the dissolution of political struggles and social conflicts into
a neutral sphere, above all into the sphere of the technical. To the extent that
neutrality is the antithesis of the political, the essential characteristic of late
modernity is the negation of the political: “Today nothing is more modern than
the onslaught against the political.”? In late modernity, politics is substituted
with technics — with “organizational-technical tasks™** — and the political
community with the idea of society as a “self-propelling machine” in which
everything “functions automatically” and things “administer themselves”.*!
Schmitt sees manifestations of this tendency everywhere. He finds it in mo-
dern jurisprudence and especially in the formalism and normativism of legal
positivism, which confuses legitimacy and thereby political authority with
legality, and which identifies law (Recht) with “objectively valid” legal rules
and norms (Gesetz).>? He discovers it in the juristic life of the liberal bourge-
ois “constitutional state” (Rechtsstaat), which subjects the power of the state
to the rule of law and dismisses the immediate and revolutionary constituent
power of the people, reducing it to a mere concept. Moreover, Schmitt finds
the tendency to negate the political in the modern liberal administrative state,
which resembles more a technical bureaucratic machine — “a huge industrial
plant®? — than a representative instance of legitimate power. The tendency is
manifested as well in the modern parliamentary system, which replaces the
necessary either/or decisions (“either Christ or Barabbas™) with the romantic
idea of eternal conversation, and, instead of representing publicly the people
as a whole, represents mechanically the manifold interests of an electorate
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consisting of private individuals. Furthermore, in Schmitt’s view, the tendency
to negate the political finds expression in modern economic rationalism, ac-
cording to which every government and political authority is but a necessary
evil, replaceable by the freedom of production and consumption in the course
of progress made possible by following the mechanical laws of free markets.
This tendency is apparent even in the socialist theory which, for Schmitt,
is not the opposite of capitalist economic thinking but, on the contrary, its
complement.>*

Schmitt finds the negation of the political also taking place at the level of
international order. There the precondition for the political, namely a plu-
rality of political peoples and states, has been challenged by the idea of a
“universal-society” populated by a unanimous and apolitical humanity — an
idea which, despite the unanimity it evokes, seems to function in reality as
a means of “a most awful expansion and a murderous imperialism”.** In the
same vein, Schmitt finds this tendency surfacing in the aftermath of the domi-
nant natural-scientific dogma. This thinking has forced human existence into
“rationalist schemes”,*® which are seen as an absolutely neutral, objective and
value-free ground devoid of moral and political problems. In the background
of this utopian, and therefore, nihilistic Weltanschauung, Schmitt perceives
the modern metaphysics in which all decisive dualisms at the foundation of
moral and political decision-making are replaced with a monistic metaphysics.
According to Schmitt, the victory of monistic metaphysics in late modernity
signifies, first and foremost, that transcendence is reduced into immanence.
This reduction does not entail only the disappearance of transcendence but
also an absolutization of immanence — an absolute closure of immanence
— and thus, in Schmitt’s view, an absolute rationalization and neutralization
of human existence.’

If this is the metaphysical image of the world in late modernity, how do
Schmitt’s political concepts accord with it? In my interpretation, they accord
with it in the form of negation. To the extent that Schmitt considered the
modern worldview to be precarious, not only because its aims are utopian,
but also because one cannot confront real political problems in its absolutely
rationalized and neutralized framework, he developed his central political
concepts, including the concept of the political, in order to oppose this world-
view. Therefore, Schmitt’s concepts must be seen, firstly, as counter-concepts
(Gegenbegriff) — counter-concepts to the self-propelling machine, based on
the idea of absolute immanence. However, although these concepts are posed
as antipodes to absolute immanence, they do not oppose it from the perspec-
tive of transcendence, but from the perspective of an act (Ak?) or an instance
(Instanz) that Schmitt calls the concrete. In other words, these concepts refer
to a concrete act or an instance that perturbs the universe of the automatically
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functioning machines, that is to say, that introduces a rupture in the absolute
closure of immanence. The sovereign and his decision concerning the state
of exception (Political Theology 1921); the people and the “existential deci-
sion” concerning constitution (pouvoir constituant) (Verfassungslehre 1928);
the enemy and the real possibility of killing in war (The Concept of the Po-
litical 1932); the act of land-appropriation (Der Nomos der Erde 1950) — all
these concepts indicate resistance to the absolutization of immanence. The
sovereign’s decision (“new and alien”) and the will of a people (“outside and
above”), as well as the real existence of an enemy (“other and strange”) and
the concrete act of land-appropriation (“territorial mutation”) act as antidotes
to the “self-propelling machine”. They are the ever-present stumbling blocks
for the “rationalist schemes”, ruptures in absolute immanence.

However, the decision does not merely resist the valid legal order or inter-
rupt the eternal conversation, nor does the existential will of the people merely
perturb constitution. The real possibility of the enemy does not necessarily
destroy the possibility of peace, and land-appropriation does not immediately
lead to the collapse of what Schmitt pejoratively calls the system of “mere
production”. As a matter of fact, these acts and instances exist as the foundation
of every real order, of all fruitful discussion, of stable peace and of authentic,
that is, meaningful production. In other words, Schmitt’s political concepts,
including the concept of the political, are not only instances of resistance but
also constitutive figures. They denote the “historical event” of a constitutive
act and a founding instance of order. This is why Schmitt’s central political
concepts are not only counter-concepts, representing the intrusion of pure
contingency, but also fundamental concepts, that is, original words (Urwort)
and ground concepts (Grundbegriff). It is a question of foundations, the basic
and tragic foundations of any human order whatsoever, tragic insofar as a real
order necessarily includes a serious (ernst) and a violent dimension in contrast,
for instance, to the play (Spiel) of mere conversation. Yet, according to the
logic of Schmitt’s thought, this foundation manifests itself necessarily as an
instance of resistance or rupture in absolute immanence, to the extent that ab-
solute immanence implies either a pure non-order (anarchy) or an order without
meaning or orientation (nihilism). Reciprocally, every real and meaningful
order presupposes a founding act or a constitutive instance, which nevertheless
cannot be included in that order. Although the sovereign “stands outside the
normally valid legal system, he nevertheless belongs to it”.*® He belongs to it
as its borderline case — resisting its enclosure, constituting its life.>

From the perspective of the modern self-enclosed systems immanent to
themselves, for instance that of the uniform system of norms, the decision
“emanates from nothingness” (aus einem Nichts).** For these systems, systems
without an outside, without an other, this nothingness would manifest itself
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as irrationality, insofar as the decision is an absolutely non-anticipated event,
a contingent exception in the sense of ex-cipio, “to take out”.*! Nonetheless,
for Schmitt, the non-anticipated exception, that is to say, the unexpected ot-
her that he calls the concrete, signifies the concrete condition of possibility
of all rationalities. For this reason, Schmitt’s concrete cannot be in the final
analysis defined as irrational, but rather as extremely rational, insofar as the
emphasis is on the word extreme, and the extreme (extremitas) is understood
in its original sense, that is, as an edge, limit, boundary, and borderline. It is
precisely the “extreme case”, the borderline case, between abstract rationa-
lism and absolute irrationality, which constitutes the “rational” in Schmitt’s
philosophy of concrete life:

A philosophy of concrete life must not withdraw from the exception and the
extreme case, but must be interested in it to the highest degree. The exception
can be more important to it than the rule, not because of a romantic irony for
the paradox, but because the seriousness of an insight goes deeper than the clear
generalizations inferred from what ordinarily repeats itself. The exception is
more interesting than the rule. The rule proves nothing; the exception proves
everything: It confirms not only the rule but also its existence, which derives
only from the exception.*?

It has been said that Schmitt is a representative of the political irrationalism
of the 20" century but this is true only if irrationality signifies rationality of
the extreme. It is precisely the extreme case that “exposes the core of the
matter [den Kern der Dinge]”.* In fact, the extreme case is the core of the
thing, the topos of the concrete. It is not only an instance of contingency and
conflict in the automatically functioning rationalist machine based on the idea
of absolute immanence (Gegenbegriff). Neither is it a mere foundational act of
order (Grundbegriff). It is simultaneously both: a contingent and conflictual
foundation and a foundational contingence, a founding conflict. In Political
Theology, Schmitt expresses this double meaning of the political instance — the
instance of the political — in one concept: Grenzbegriff, a borderline concept.
Although this concept signifies an openness of order towards transcendence,
as Schmitt described it in the sixties,** the transcendence in question, as Carlo
Galli points out, should not be considered as a substantial foundation of order.
It signifies the very openness itself.* Every order is merely a transient order
and every foundation is merely a provisory order. Only the openness itself,
that is, the conflict devoid of substance at the foundation of every order is as

permanent as man, this essentially “open question”.*
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Although the modern representations of social structure are increasingly go-
verned by conceptions of self-propelling machines and self-enclosed systems,
Schmitt is not alone with his conviction according to which the existence of
these machines and systems must be subjected to the primacy of exception.
In fact, Schmitt’s thinking fits perfectly within the radical political thought
and reality of late modernity for which the state of exception (contingency)
has more and more become the rule (machine). Already Nietzsche had stated
that “from the highest biological standpoint, legal states can only be states of
exception”.*” However, the metaphysician to whom Schmitt in this context
refers is not Nietzsche, whose metaphorical biologism is incomprehensible
to him but Soren Kierkegaard, one of the first deconstructionists of mediating
dialectical reason and thereby one of the first to crystallize the late modern
philosophy of immediacy. On the whole, Kierkegaard’s diagnosis concerning
the nature of modern pathologies resembles Schmitt’s diagnosis insofar as
also Kierkegaard conceived the “present age” as the age which substitutes
decisions, visible authorities, and concrete differences for reflection, secret
agents, and different degrees of excitement and lethargy.*® For Schmitt, ho-
wever, the pivotal element in Kierkegaard’s work is his insight into the role
of exception:

The exception explains the general and itself. And if one wants to study the
general correctly, one only needs to look around for a true exception. It reveals
everything more clearly than does the general.*

In the epoch of “God’s deaths”, that is, in the epoch in which all transcendent
and substantial foundations of meaning and order from theistic Revelation to
deistic Nature and from Enlightenment Reason to romantic Tradition have
fallen apart, the exception is in a sense the only path available for anyone who,
like Kierkegaard, Nietzsche and Schmitt, wants to avoid the paradoxes of self-
propelling machines and abstract rules. In the epoch of absolute immanence,
every meaning and order purporting to be something other than a mechanical
and lifeless abstraction has to find for itself an irregular foundation, that is, an
exception: “Everything must be forced to the extreme.”>" In the context of late
modern thought, however, this solution is in no way irregular or exceptional.
In fact, it accords with it very well, although it only constitutes the other side
of late modernity, the “heroic” and the “dark” side of late modern thought, for
which life is hard and hazardous to the extent that ultimately it is death which
is supposed to crystallize life: “It is by dying, without possible evasion, that
I will perceive the rupture which constitutes my nature and in which I have
transcended ‘what exists’,”>! wrote Georges Bataille, this eminent philosopher
of the extreme. “Behind every exit, marked with the symbols of happiness,
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lurk pain and death. Happy is he alone who steps armed into these spaces”,*?

declared in turn Schmitt’s friend Ernst Junger, an apologist for war and the
warrior. “When it comes to the most extreme, as for many of our young fri-
ends at the front, then what alone remains essential comes into view almost
of itself”, > stated finally Martin Heidegger, the paradigmatic philosopher
of death. For him the “essential” was not the young friends’ need to survive.
Rather, it was their “being-free for death”.>* It is only when confronted with
the “real possibility of physical killing”, with “this most extreme possibility”,
as Schmitt describes it, that man approaches the real seriousness of life, that is,
the tragic and political essence of his existence, presumably the most meaning-
ful existence that he has: “The core of the matter lies in warfare.”>

My intention is not to argue that Schmitt’s basically “classical” style of
thought could be identified with Junger’s and Bataille’s romanticism of vio-
lence, quite the contrary. Above all, unlike Junger and Bataille, Schmitt has
no tendency to glorify violence or the will to aggression. All aesthetics of hor-
ror horrified him. Moreover, his conception of rupture diverges considerably
from those of Jiinger and Bataille. In Schmitt’s case, the event of rupture has
nothing to do with the “inner experience” (innere Erlebnis or expérience in-
térieur) of an individual. Instead of taking place in a subject’s consciousness
and imagination — even if the subject is defined in terms of its annihilation
and consciousness in terms of unconsciousness — Schmitt’s event has an ob-
Jective existence. Although the objectivity of event is something else than the
objectivity of knowledge, there is no reason to confuse it with the moods of an
individual. The event may become an event for an individual’s imagination,
in the same vein as the First World War became a source for Jiinger’s imagi-
nation and the endless forms of violence and perversion became a source for
Bataille’s imagination. In this case, however, a serious understanding of the
event has become impossible. Everything is overshadowed by the subject’s
private experience, his ephemeral moods. For such a person — Schmitt calls
him a romantic — the intercourse with the concrete event becomes “actually
the intercourse with himself”.¢

The above notwithstanding, it is precisely because the foundation of collec-
tive human existence is constituted by a rupture, that Schmitt’s “metaphysical
character” is to be found in the exception, and that his objects of analysis are the
extreme cases: the state of exception, revolution, war, and land appropriation.
Admittedly, Schmitt speaks about sovereignty and even about such obscure
entities as a people as if they were manifestations of the concrete, but one has
to take into consideration that he defines sovereignty in terms of an existential
decision concerning the state of exception, and the people in terms of revoluti-
on. In the same vein, the enemy does not signify a random adversary for him,
but the one who constitutes a concrete and existential threat to the way of life
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of a people, thereby exposing the real possibility of physical death, killing
and war. For, it is only in war that the tragic, and thus meaningful, political
foundation of human existence is revealed. It is this foundation which moder-
nity tries to efface and to substitute with the meaningless economic-technical
administering of things. From Schmitt’s perspective, however, this project is
ultimately doomed to failure since life itself seems to become an exception,
and thereby the source of meaning in the late modern epoch of technology: “In
the exception the power of real life breaks through the shell of a mechanism
that has become torpid by repetition.”’
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3. SOVEREIGN AND LAW

In the moment of danger, the life of all depends on it that everybody, imme-
diately and unconditionally, submits to a particular will.

Friedrich Engles, On Authority

For Schmitt, the torpid mechanism is the symbol for the Enlightenment
rationalism and the economic-technical way of thinking. According to
Max Weber’s famous formulation, the origin of the victorious rationalism and
modern economic-technical thinking lies in the ascetic ideal of Protestantism.
But today they no longer need an ideal footing. They rest “on mechanical foun-
dations”.! Schmitt does not believe, however, in the victory of the mechanical.
Like Heidegger, he believes that man, a non-mechanical being by nature, is
capable of mastering technology — or binging himself “into the right relation
to technology”, as Heidegger put it.> In Schmitt’s view, however, this is not
possible as long as people believe in the neutrality of technology, that is to say,
as long as they have not reached a political understanding of technology.’ What,
then, does the political understanding of technology entail? In Schmitt’s view,
it entails a non-neutral — a spiritual-moral — decision concerning technology.
Although technology is only “an instrument and weapon”, it does not follow
that it does not need to be decided on, because even neutrality presupposes a
non-neutral decision: “No single decision can be derived from the immanence
of technology, least of all for neutrality.”* According to Schmitt, technology
is not neutral, precisely because it is subservient to anyone: “Every strong
politics will make use of it.””

In Schmitt’s view, however, the Western intelligentsia has not yet reached
a political understanding of technology. Unlike the Soviet Russia, one of
Schmitt’s pivotal enemies, it has not undergone a Hegelian transformation from
quantity to quality. Whilst the Russians have already sublated the mechanical
image of technology (Technik) in the “spirit of technicity [ 7echnizitit]”,” and
have thereby succeeded in politicizing technology, the Western intelligent-
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sia still believes that an absolute and ultimate ground of neutrality has been
discovered in it. Whilst the Russians have the spiritual energy to command
technology, the European elites see in it a mere refuge, when faced with the
inextricable problems of all the other spheres:

With respect to theological, metaphysical, moral and even economic questions,
which are debatable, purely technical problems have something refreshingly
factual about them. They are easy to solve.’

For Schmitt, however, people who rely on easiness are not going to survive in
the battle of competing spirits and cultures. They will be subjected by those
who reject this easiness in the name of a new morality and a new asceticism,
in the name of a hardening of spirit.

* * *

According to Schmitt, in the field of jurisprudence the tendency to take refu-
ge in neutrality and technical thinking manifests itself above all in legal and
constitutional positivism, which had been a general doctrine and a method
in the German science of law since 1848. Legal positivism arose as a critical
reply to the tradition of natural law, which was conceived as “a weed that has
to be uprooted without mercy”, as the German jurist Karl Bergbohm phrased
it at the end of the century. For the positivists, it was a question of “a great
step forward from illusion to reality”,® because the philosophical speculation
on law was replaced by the scientific research on objective legal rules and
norms.” However, Schmitt sees here not only a step forward but also a step
back, because in moving into a sphere of propositions and postulates jurispru-
dence becomes alienated from the concrete reality of men and institutions. In
Schmitt’s opinion, the transition to legal positivism paves the way for juridical
nihilism, because it dismisses concrete origins and foundations, and thereby
the concrete sources of the legitimacy of law. Law (Recht) is simply identi-
fied with legal rules and norms whereupon the mere objective existence of a
norm becomes the criterion of its own validity and legality becomes the only
form of legitimacy. According to the doctrine of positivism, argues Schmitt,
“something is valid if it is valid and because it is valid”.!?

Although Schmitt conceived it as his task to outline an alternative to the
method of legal positivism, which had became the dominant doctrine of law
in the bourgeois “constitutional state” (Rechtsstaat), he did not want to re-
turn to natural law either. Whilst he repeatedly criticized legal positivism, he
also considered the era of natural law to be over. As a solution, he outlined a
decisionist doctrine and method, which had some similarities with respect to
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positivism, but which focused on the concrete origins and foundations of law
instead of systematization and interpretation of legal rules and norms. He did
not discover these origins in human nature but in the concrete figure of the
executor of law, in the personal decision of the judge and the sovereign.'! For
Schmitt, a decision is necessarily positive inasmuch as it is always a concrete
act. But, like natural law, it is also transcendent as regards the legal norm and
the normally valid legal order. When a judge adjudicates he does not apply
legal norms mechanically but rather, he concretizes law: “Law is concretized
only in a judgment, not in a norm.”'? And, more importantly when a sovereign
decides, the whole legal order is at stake. Although the sovereign transcends
(“stands outside”) the normally valid legal order, he nevertheless “belongs to
it”. He belongs to it as its constitutive instance — and thereby the sovereign
decision becomes the concrete original act (Ur-akt) of the whole legal order
as such.

Because Schmitt outlined his decisionist theory in relation to Hans Kelsen’s
(1881-1973) normative approach, it is appropriate to examine briefly Kelsen’s
ideas and Schmitt’s responses to them.!* Kelsen’s purpose was, in short, to
create a pure science of law which would be purified of all extra-juristic
elements. The primary reason for this project lay in Kelsen’n conviction that
jurisprudence should attain the status of an objective science. However, it
could not be attained if jurisprudence was not capable of defining a specific
subject and a methodology of its own. In the same vein as almost all other neo-
Kantians, Kelsen begins this search with Immanuel Kant’s distinction between
the worlds of is (Sein) and ought (Sollen). For Kant, the world of Sein is the
world of causal relations and thereby the object of natural sciences. The world
of Sollen is, instead, the world of reason. Also reason is capable of causing
effects, but it is free from natural causality. This other causality manifests itself
in Kant’s view especially when man sets normative obligations for himself.
To the extent that normative obligations were the issue, it seemed natural for
the neo-Kantians to include the science of law in this latter world. For Kant,
this would have been illegitimate inasmuch as he held that the world of Sollen
cannot become an object of scientific cognition. But this did not prevent the
neo-Kantians from moving precisely in that direction.

This was also the point of departure for Kelsen’s analysis in which the
distinction between the worlds of Sein and Sollen became absolute: “The two
worlds stand opposite each other, separated by an unbridgeable rift.”!* Contrary
to Kant, however, Kelsen argues that the world of Sollen can indeed become
an object of scientific cognition, but only insofar as this world is understood
in terms of objective legal rules and norms — and not, for instance, in terms
of concrete persons or institutions. Legal rules and norms alone inhabit the
world of Sollen autonomously, whereas concrete persons and institutions are
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subjected to the causal relations of the world of Sein: “The behavior of the
individuals as it actually is, is determined by laws of nature according to the
principle of causality.”!® For this reason Kelsen argues that the human will
cannot be regarded either as the origin of a legal norm or the basis for its
validity. In order for the world of Sollen to remain pure, a legal norm cannot
originate in anything non-normative. This does not imply that norms have no
effect on the world of Sein. A norm can effectively regulate human behavior
in space and time, but the norm itself does not have a concrete spatiotemporal
existence. It belongs to another universe, namely that of the normative, in
which the relationships between states of things are not defined in terms of
causal explanation (if A, then B is), but in terms of what Kelsen calls imputa-
tion (Zurechnung) (if A, then B should be). However, the statement “should
be” should not be understood here as an ethical demand. In the same way as
Kelsen excludes the non-normative sciences — including sociology — from
jurisprudence, he also excludes all such normative elements which belong to
politics and ideology, to metaphysics and the philosophy of law: “The specific
subject of legal science is positive or real law in contradiction to an ideal law,
the goal of politics.”'® In a word, he wants to exclude all value judgments
from the sphere of jurisprudence. For this reason, the statement “should be”
should be understood merely as a neutral statement about “the existence and
the contents” of a legal norm.!” The legal rules and norms alone constitute the
objective basis of scientific analysis of law in jurisprudence: “It is precisely
by its anti-ideological character that the pure theory of law proves itself a true
science of law.”!®

According to Kelsen, the task of a pure science of law consists of analyzing
and systemizing the comprehensive structure of legal rules and norms. This is
not to say that jurisprudence should cease to speak about entities such as the
state, for instance. However, from the normative perspective the state can no
longer be defined as a non-normative entity, as an actual fact. For Kelsen, the
state is nothing but the legal order itself understood as the unity of a system
of legal norms and prescriptions: “The state as a social order must necessarily
be identical with the law.”'® On the whole, all non-normative concepts and
conceptions, all considerations concerning, for instance, the concrete sources
of law, have to be set aside — including the existential concept of a people
and the personified concept of the sovereign. In this sense, Kelsen argues,
“the concept of sovereignty must be radically repressed”.?’ A concept of so-
vereignty can be retained, but again only on the condition that it refers solely
to the unity of a system of legal norms and prescriptions. For, according to
Kelsen, personification leads merely to useless anthropomorphism. As pant-
heism, which identified God with the world, made possible the true knowledge
of nature, the knowledge that the state is a system of legal rules and norms
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makes possible the true science of law.?! This is not to say that in Kelsen’s
view the legal order has no foundation whatsoever. There is a foundation, but
this foundation, the “reason of the validity of legal order”, is also a norm, the
transcendental “basic norm” (Ursprungsnorm or Grundnorm). According to
Kelsen, the whole — hierarchical — system of norms should be, if not derived
from, at least understood by means of this transcendental norm. Contrary to
all other norms, this norm is not imposed but presupposed. Nevertheless, it
should not be considered as the natural foundation of positive law. Although
Kelsen calls his approach normative, it is normative only to the extent that it
is concerned with positive legal rules and norms. As we already saw, it has
nothing to do with the moral and ethical value of norms. The basic norm is
neither a natural law nor any other kind of ethical foundation but an episte-
mologically necessary transcendental-logical presupposition. It is merely a
regulative principle of jurisprudence, a hypothetical formulation, but as such,
nevertheless, “the highest rule of production” of legal norms.?

Schmitt does not agree with Kelsen’s reasoning. He sees in it, like in the
bourgeois constitutional state in general, merely a variant of the modern
tendency towards the nihilistic self-propelling machine, for which every
question concerning the concrete source and foundation of a system refers
back to the system itself. Schmitt admits that Kelsen’s basic norm in a sense
transcends the system insofar as it exists prior to the legal order. However, its
existence is not existential but epistemological. It is nothing factual but a mere
construction — the construction of an “independent juristic perception”.?> Even
as a construction it is only a hypothetical presupposition, which exists in the
“juristic consciousness”.>* According to Schmitt, the validity of the system of
norms presupposes a completely different kind of “rule of production”, another
kind of transcending moment than the pure “a priori emptiness of the transcen-
dental form”.* It presupposes a concrete moment and the existential form of a
personal decision: “Properly speaking, only something that exists concretely
can be sovereign.”?® At first sight, it seems to be precisely the impersonality
and anonymity of Kelsen’s system which troubles Schmitt most:

The objectivity that Kelsen claimed for himself amounted to no more than avoi-
ding everything personalistic and tracing the legal order back to the impersonal
validity of an impersonal norm.*’

It is obvious that Schmitt neglects Kelsen’s neo-Kantian epistemological star-
ting point, thereby failing to construct an immanent critique of his system.
However, he does not criticize Kelsen from the perspective of epistemology but
rather that of existential ontology. From Schmitt’s point of view, the world of
Sollen is subordinated to the world of Sein, and jurisprudence which neglects
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this fact cannot address the most important juridical problems at all. Unlike
Kelsen, however, Schmitt does not subject the world of Sein to natural-scien-
tific causal relations. In his view, “there is a juristic reality and life that need
not be reality in the sense of the natural sciences”.?® In the same vein as the
neo-Kantians, Schmitt claims that this reality transcends the natural-scientific
reality. However, it does not transcend the latter on the point of normative
reason but rather that of an existential will. Moreover, also the basic question
turns out to be different. Whilst in Kelsen’s normative reality of reason the
natural scientific question of “what” addressed to the world of Sein is replaced
with that of “how” addressed to the world of Sollen, in Schmitt’s existential
reality of will they both are substituted with the question of “who”.%° Instead
of asking “how” the system of norms operates, Schmitt asks: Who “wills”
the system? And although this existential “who” presumably belongs more
to the world of Sein than to the world of mere postulates, it is not completely
alien to the world of Sollen. In fact, Schmitt’s “who” is situated precisely at
the threshold between Sein and Sollen.*® This is not to say that Schmitt tran-
sgresses the philosophical view according to which it is impossible to derive
norms from facts. There is no higher third here to bridge the unbridgeable
rift between Sein and Sollen, but an existential borderline case which exposes
the insurmountable interrelation of the two terms. For Schmitt, this does not
necessarily entail anthropomorphism. It derives from a methodical and syste-
matic precondition peculiar to juristic thinking. It is only from the perspective
of an existential “who” that distinctions such as that between Sein and Sollen
are imaginable in the first place. This being the case, it would be untenable
to exclude it from scientific consideration. Admittedly, from the perspective
of natural-scientific objectivity, it introduces a non-objective element in the
analysis, but this does not imply that the question would concern only sub-
jectivity. It implies, instead, a rupture in the world of scientific objectivity,
a concrete contingency at the foundation of the consistent worlds of natural
scientific facts and objective system of norms — an “undetermined and unfat-
homable™! element which nevertheless determines and fathoms everything
that man is capable of determining and fathoming, including natural scientific
facts and legal norms.*?

Although Schmitt continuously emphasized the limited potency of man,
the most important juridical question for him throughout his career was quis
Judicabit: “What matters for the reality of legal life is who decides.” For the
reality of that life the most central issue cannot be the norm itself, not even
the basic norm, insofar as a norm is not an agent. It neither speaks nor acts.
As such, it is totally mute and passive:
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Alaw (Gesetz) cannot use, apply or enact itself; it cannot itself interpret, define
or sanction: moreover, it cannot — without ceasing to be a norm — designate or
nominate those concrete persons who are supposed to interpret or to use the

law.3

According to Schmitt, only concrete persons can carry out these tasks. Only
a concrete “who” decides on the validity of a norm: “There is no norm, high
or low, which either interprets or governs, either protects or preserves itself.
There is no normative validity that makes itself valid.” In the political life of
the state, what is significant is not a hierarchy of norms but that of persons
and instances.® Regarding the entire legal order, this personal instance is the
sovereign. No system of norms can validate itself but, instead, it presupposes
the sovereign, who decides whether a system is in force. Schmitt, in other
words, sets the concrete person of the sovereign against the impersonal and
objective system of norms. However, he does not view sovereignty in the
traditional manner, first defined by Jean Bodin and repeated almost identically
throughout the history of juristic concepts: “Sovereignty is the absolute and
perpetual power of a republic.”*® According to Schmitt, even the well-known
formulation in which sovereignty is defined as the highest power, legally
independent and underived, does not have much practical meaning since
such an abstract definition can be applied to the most different political-so-
ciological configurations: “It is infinitely pliable, and therefore in practice,
depending on the situation, either extremely useful or completely useless.”*’
Therefore, Schmitt does not define sovereignty in terms of abstract principles
but in terms of a concrete situation, that is, in terms of a state of exception
(Ausnahmezustand).>®

For Schmitt, as the well-known formulation goes, the sovereign is he who
decides in a state of exception, that is to say, when the “everyday frame of life”
is radically disturbed. Given that it is not possible to determine the exception
beforehand — insofar as “it cannot be anticipated”* and “it defies general co-
dification” — the sovereign is, at the same time, he who decides on a state of
exception. Moreover, insofar as the sovereign decides whether a state counts as
a state of exception, he decides on the “normal situation” as well. He decides
“whether the normal situation actually exists”.*! In Schmitt’s view, an instance
which makes a decision on the normalcy must exist, because this state is not
a natural given. It must be produced. The sovereign is the one whose decision
produces this situation. Moreover, the situation must be understood as concrete
and not as a mere “superficial presupposition” in the neo-Kantian sense. This
is the case because the validity of legal prescriptions presupposes a concrete
normal situation. It presupposes an everyday frame of life to which norms can
factually be applied. A legal theory which considers this situation to be extra-
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juristic fails to realize that a legal order does not have any sense without such
a situation: “There exists no norm that is applicable to chaos.”**

In Schmitt’s view, the sovereign is in other words the one whose decision
“produces and guarantees the situation in its totality”.** He has the “monopo-
ly over this last decision”** — and thereupon the monopoly on order as such.
Schmitt holds that every order rests thus on a decision: “It is the decision that
grounds both the norm and the order.”* The decision (Entscheidung) is the
“absolute beginning”, the “first cause” and the “ultimate origin”, the arkhe of
any political entity.*® However, this does not explain why Schmitt’s definition
of sovereignty culminates in the concept of the state of exception. What exactly
is the status of the state of exception in Schmitt’s theory of the public law and
the state? In the first place, it should not be confused with chaos and anarchy.
In Schmitt’s view, the state of exception remains within the framework of
order, not only in the political sense (“the state remains, whereas law rece-
des”)*” but also in the juristic sense. This follows from the fact that Schmitt’s
concept of legal order includes two basic form-elements, the legal norm and
the decision. The state of exception suspends the normative element of legal
order and reveals the element of decision in its “absolute purity”:

The two elements of the concept of legal order are then dissolved into inde-
pendent notions and thereby testify to their conceptual independence. Unlike
the normal situation, when the autonomous moment of the decision recedes to
a minimum, the norm is destroyed in the exception. The exception remains,
nevertheless, accessible to jurisprudence because both elements, the norm as
well as the decision, remain within the framework of the juristic.*®

However, as a juristic form-element the decision is not equal to the normative
element. It is the constitutive form of law as such. This is the cornerstone of
Schmitt’s decisionism. The state of exception reveals the original non-norma-
tive (“free from any normative ties”*’) character of law. It is not law as such
(Recht) which recedes in the state of exception but the normative element of
law (Gesetz). The state of exception reveals the existential character of law. It
reveals that, in the final analysis, the decision is the law: “Recht is Gesetz and
Gesetz is a command which decides on Recht in a conflict.”® It is precisely
for this reason that Schmitt is able to state that “every order is a legal order”.”!
In the normative vacuum of the state of exception the legal order exposes its
original existential and, thus, political character.>?
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In Schmitt’s view, no order “establishes itself” and no machine “runs by itself”,
since every order and every machine is built on the ultimate origin of decision.
However, the decision itself seems to have no basis. The decision, Schmitt
argues, “emanates from nothingness”.> Therefore, it is conceivable that in his
sociological analysis of political and juridical concepts Schmitt identifies the
concept of decision with a miracle, with the divine interruption of theology.
However, the fact that the decision is identical with the theological notion of
miracle does not necessarily make Schmitt’s thinking theological as such.
Admittedly, he identifies as his opponents those atheistic and agnostic political
thinkers who spoke, like the Russian anarchist Mikhail Bakunin, on behalf of
immanence-pantheism or who tried to abandon, like Kelsen, all metaphysics
in the name of scientific positivism. Without doubt, he favored Bakunin’s
idea of immanence over that of Kelsen, but what matters here is the fact that
Schmitt wanted to confront his intellectual opponents — whether enthusiastic or
indifferent — on their own ground, on the ground of immanence. A decision is
indeed immanent to the human order of things, but it is transcendent — a miracle
— with respect to the “rationalist schemes” of these things, whose rationalistic
order it necessarily confounds: “Looked at normatively, the decision emanates
from nothingness.”>* These schemes do not comprehend the decision since their
purpose is a gapless representation of the “system in general”. The decision
cannot be included in such a representation, because from the perspective of
the system the decision is precisely a gap: “The constitutive, specific element
of a decision is”, from the perspective of the norm, “new and alien”.>* A way of
thinking which concentrates on generalizations conceives of everything new as
amiracle. Schmitt’s thinking, on the contrary, takes exactly this “miracle”, the
new and the alien, as its point of departure thereby conceiving of the general
only in the light of the former, in the light of the concrete.

In Political Theology Schmitt locates the origin of the rationalist schemes
in the ideas of the 18" century. Although it is true that thirty years later Schmitt
traces their history back to the Sophists,*® in this work it is exactly the era of
Enlightenment that produces the rationalistic political idea which prevents
the immediate intervention (“outside interference”) of the sovereign in the
valid legal order. This idea, as Schmitt writes in his sociological study of the
concept, first emerges with deism, in other words, with the kind of theology
and metaphysics which “banished the miracle from the world” and rejected
“the transgression of the laws of nature through an exception brought about
by direct intervention, as is found in the concept of miracle”.’” Yet, deism is
nothing but a preliminary stage in this development. In the deistic view of the
world there still exists a sovereign although not as an instance of immediate
intervention but as an original engineer of the great machine, identical with
the figure of the omnipotent legislator in the 18" century political thought.
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However, in the course of the expansion of natural-scientific thinking into all
spheres of human life, also the “original engineer” has been pushed aside.
The general validity of a legal prescription has become identified with the
lawfulness of nature, which applies without exception: “The machine now
runs by itself.”

Miracle of the real

Despite the fact that Hannah Arendt can be considered in some respects as
an anti-Schmittian thinker, her political thought has significant similarities
with that of Schmitt. In their respective critiques of modern mass-society this
resemblance becomes obvious. They both lament the dissolution of the sense
of place and thereby, of the world and worldliness, which ails modernity. They
also grumble over the loss of the public sphere and consequently, of politics.
For both of them, modernity represents an unhappy epoch where anonymous
production and consumption have replaced heroic and excellent action. Li-
kewise, both of them consider the power to produce stories — representations
and myths, as Schmitt would say — as a precondition for the meaningfulness
of life. They both emphasize the visibility of power and authority. They both
speak about the sacredness of the nomos. They both view cosmopolitanism as a
contradiction in terms — and so on. My aim here is not, however, to demonstrate
the common content in these critiques of modernity, which is, after all, shared
by many of the 20" century critical minds. My aim is, instead, to show that
the structure and logic of Arendt’s thought follow the coordinates of Schmitt’s
decisionism. It is true that certain differences exist: Arendt emphasizes, for
instance, the essential plurality of political action whilst the Schmittian decision
seems to presuppose a single agent. Nevertheless, from the point of view of the
sociology of concepts, Arendt’s notion of action occupies the same structural
place and has the same function regarding her system of thought in general
as the notion of decision in Schmitt’s thought.

Like the decision for Schmitt, action for Arendt is a counter-concept oppo-
sing the machine-like modern society in which everything functions automati-
cally and things administer themselves. In fact, for Arendt the society as such is
amodern phenomenon and therefore the term “modern society” is a tautology.
Society is, by definition, an entity in which everything functions automatically
and things administer themselves. According to Arendt, the reason for this is
that in a society, the everyday life with its automatic “life process” has been
channeled in one way or another “into the public realm”.>® This channeling
blurs the distinction between private and public, between households and po-
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litics, bringing about the decline of both in the end. In Arendt’s view, however,
the possibility of politics does not completely disappear even in this self-pro-
pelling society, this social automaton. But the resulting politics is meaningless,
because it is politics without a name, without a “who” attached to it.° It only
amounts to an anonymous administration characterized by the “no-man rule”,
the “rule of nobody”®! — corresponding to Schmitt’s “administrative state” in
which neither men nor norms rule, but “things administer themselves”.> In
Arendt’s view, however, a rule by nobody is not necessarily the same as a
no-rule: “It may indeed, under certain circumstances, even turn out to be of
its cruelest and most tyrannical versions.”®® The rule of nobody is possibly
the most tyrannical rule, because it excludes the possibility of genuine action.
This possibility is excluded, in turn, because the anonymous administration
of society imposes innumerable and various rules aimed at normalizing its
members: “Society equalizes under all circumstances.”® In society, man as
a public and therefore as a political animal, capable of action, is reduced to a
“conditioned and behaving animal”.%®

Action —action with a name — is, for Arendt, that which disrupts the “smooth
functioning® of this anonymous and tyrannically normalizing social auto-
maton. It is, like Schmitt’s decision, an outside interference through which
something “new and alien” enters in the automaton insofar as action signifies
above all beginning, “to begin new”.%” It interrupts the system of the imma-
nent “life processes”, and thus it does not come as a surprise that in the final
analysis, Arendt considers action as a miracle:

Every act, seen from the perspective not of the agent but of the process in
whose framework it occurs and whose automatism it interrupts, is a ‘miracle’
— that is, something which could not be expected. If it is true that action and
beginning are essentially the same, it follows that a capacity for performing
miracles must likewise be within the range of human faculties.®®

However, despite the fact that action — or the decision in Schmitt’s case — in-
terrupts the automatism of the life processes of society, action is not only a
counter-concept to these processes. Action is also, like Schmitt’s decision, a
constitutive concept, a ground concept. Action is the topos of the real, that
which constitutes the real:

It is in the very nature of every new beginning that it breaks into the world
as an ‘infinite improbability’, and yet it is precisely this infinitely improbable
which actually constitutes the very texture of everything we call real. Our whole
existence rests, after all, on a chain of miracles.®
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Hence, society itself with its automatic life processes is revealed as an
abstraction whilst action, which was supposed to be an exception, appears to
be — from the most human point of view, from the point of view of the agent
— the rule: “The fact that man is capable of action means that the unexpected
can be expected from him”, that it is highly probable that he perform what is
“infinitely improbable”.” This does not mean that the rule, the probable, has
become an exception but that the exception, the infinitely improbable, has
become a rule — the rule of existence. Our whole existence is constituted by a
“shock of surprise”.”! Existence without this shock, without the exceptional,
is no existence at all. What could be more Schmittian?

These similarities notwithstanding, and although Arendt knew Schmitt’s
work — in The Origins of Totalitarianism she quotes him several times, but
mainly in order to grasp the essence of National Socialism’ — it is obvious
that her analysis is more indebted to her teacher Martin Heidegger than to
Schmitt. It was precisely Heidegger who, in Being and Time, had charged at
the domination and the real dictatorship of an anonymous das Man. Das Man
dominates although — or precisely because — he is not a definite someone but
an indefinite anybody and finally, a nobody. First and foremost, it dominates
in the sphere of everydayness, because it maintains itself in an averageness:
“In this averageness with which it prescribes what can and may be ventured,
it keeps watch over everything exceptional that thrusts itself to the for.””* In
other words, the real dictatorship of the anonymous das Man normalizes. Like
Arendt’s society, it “levels down”. It was also Heidegger who, in contrast to
the society of das Man constituted by the noisy and mediocre “motley mass”,”
outlined time and again alternative ways of being, great and grandiose ways of
being of exceptional men capable of action and decision, that is, “capable of
ruling”.”® Admittedly, these men, “authentic Selves”, “historical men”, “cre-
ators” and so on, bear more resemblance to Schmitt’s struggling men than
Arendt’s discussing men insofar as, for Heidegger, a struggle — sustained, for
instance, by statesmen — is the situation in which the “world comes to be”.”
However, this world, like Arendt’s real, comes to be solely in exceptions, in
unexpected and unrepeatable events — in the rare and unique events of decision:
“The event [Ereignis] of a decision”, Heidegger writes, “is exceptional”.”’
This event is not exceptional only because of its rarity but also because the
event is not calculable beforehand: “How the decision is made, and if it is
made, no one can establish immediately from any kind of mark or certitude.””®
However, two things can be established with certainty. One the one hand, this
event has nothing to do with “multiplicity of the ordinary”, because everything
decisive is despite the ordinary — “for the ordinary and usual recognizes and
wants only its own kind”.”’ On the other hand, the event of the decision is that
which constitutes the true reality of man to the extent that those who remain

44



within the framework of the ordinary, and who therefore cannot decide, live
in an illusion. Instead, the one who liberates himself from this framework
determined by the “compulsion of utility” and the “unrest of consumption”
reaches the true reality, because he thereby gains the power to decide and
deciding signifies, for Heidegger, deciding about the essential — about the
meaning of being and the essence of truth.

However, in contrast to Heidegger to whom that “what alone remains
essential”®® — in the last analysis the decision itself — is revealed in Being-to-
ward-death, that is, “at the front”, Arendt introduces the natality of man at the
center of her analysis: “Natality, and not mortality, is the political activity par
excellence.”®! Moreover, Arendt repeatedly emphasizes human togetherness,
whilst Heidegger — and even Schmitt — was obsessed with the loneliness of
man. But despite these and other differences,®” the structure and the logic of
their thought remains the same. Only the exceptional can be conceived as
essential, as real. For all of them, the event is a real event if it is a “shock of
surprise” — and existence without this shock, without the exceptional, is no
existence at all. It is a mere abstraction, an illusion of the average man and a
source of meaningless tyranny.

It is not primarily tyranny which is at stake in the philosophy of the extreme
but rather, meaninglessness. The no-man’s rule is a problem for Arendt, not
so much because of the evilness of its action but because action without a
name, “a "'who’ attached to it, is meaningless”.®* It is precisely meaning which
most often seems to constitute the measure of the rational in the philosophy
of the extreme:

It is a hopeless enterprise to search for meaning in politics or significance in
history when everything that is not everyday behaviour or automatic trends has
been ruled out as immaterial.

Likewise, Schmitt does not criticize “rationalist schemes” because they are
too rational, but because their rationality is meaningless and thereby ultima-
tely irrational: “A marvellously rational mechanism” of a totally rationalized
production “serves one or another demand, always with the same earnestness
and precision, be it for a silk blouse or poison gas or anything whatsoever.”%’
If a rational mechanism is not capable of distinguishing a silk blouse from
poison gas, should it be considered rational? According to Schmitt it should
not, and therefore the instrumental rationality of the rational mechanism has
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to be subjected to a “rationality of the purpose”.®® No mechanism can decide
on this purpose — it can be decided only by a concrete person.

Schmitt does not apply this argument only to economic rationalism, but
also to political thinking and jurisprudence. He claims that ever since Aristotle
impersonal law has stood for the faculty of reason, whilst a concrete person
has been seen as determined by irrational desires and passions.?” According
to this tradition — Schmitt calls it liberal — the law is not the will of one or
several men, but a universal being of reason: “Not a voluntas, but a ratio.”*®
Yet in Schmitt’s view, personal authority does not bring an irrational element
into an otherwise rational order — even though tradition, which sets the rational
norm and irrational person in opposition to each other, does not apprehend
this. Every human law presupposes a personal decision and it is only from
the point of view of a bee that a person, a proper name, would represent so-
mething incomprehensible and irrational. Schmitt admits, however, that the
rationality of law before the 19" century has completely another meaning than
the rationality of modern positivism. In the former case, the law was valid and
thereby rational because it was just and reasonable — because it was natural.
And it was natural because people had the energy to declare it as such. In
positivism, on the contrary, the law is valid because it is positive. In Schmitt’s
view, however, the law is valid and thereby rational because someone wills
it. Therefore, the liberal concept of law — that of the Enlightenment as well
as the positivist — has to be substituted with a political one: “The law in the
sense of the political notion of law is a concrete will and a command and an
act of sovereignty.”¥

From this perspective it is understandable that Schmitt time after time quotes
Hobbes’ phrase according to which authority rather than truth makes the law:
Autoritas, non veritas facit legem.”® It is true that Hobbes is often considered
as the real originator of the rationalistic and mechanistic concept of politics.
Even Schmitt himself admits that Hobbes was the first political philosopher
for whom there existed a necessary and determinate interconnection between
the political reality and the natural-scientific reality. According to Schmitt, ho-
wever, the nature of this connection remained unclear to Hobbes: “Despite his
nominalism and natural-scientific approach and his reduction of the individual
to the atom”, he postulated a concrete instance of decision. Hobbes described
his sovereign state not only as an animal and a machine, but also as a person
and a myth, as a personality transcribed “straight to mythology”.”! In Schmitt’s
view, it was not until the 18" century that a rationalistic political idea was
developed which rejected the sovereign’s direct intervention in a valid legal
order. This did not lead to the total disappearance of sovereignty, because the
people became the sovereign. Yet the unity of a people is not decisionist but
organic in character, argues Schmitt in Political Theology (1922).”* In other
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words, Schmitt does not identify a people with a concrete will but rather with
a universal — organic — reason. A people is not voluntas but ratio. Admittedly,
in Verfassungslehre (1928) Schmitt outlines also a decisionist theory of the
people. In the same vein as the sovereign, who “stands outside the normally
valid legal system”, the people (Volk) now “precedes the constitution and is
above it”.”> In the same vein as the sovereign who produces and guarantees
a situation in its totality, every democratic constitution rests on an existential
total-decision (Totalentscheidung) of the people. Arguing again against Kelsen,
Schmitt writes:

The will of the German people — an existential element — founds the political
unity and the public law beyond all the logical contradictions, incoherence and
obscurities of particular constitutional laws.”

However, in Political Theology Schmitt does not yet regard the people, the
existential will of the people, as the transcendent origin of constitution but
argues that the people is identical with it. From his perspective, this identity
corresponds again to the modern tendency for everything to be governed by
conceptions of self-propelling machines and self-enclosed systems, by con-
ceptions of absolute immanence.

Panopticon and the “founding rupture”

Despite the fact that the point of departure of Michel Foucault’s genealogical
analysis of disciplinary power is the radical exclusion of sovereignty from
political theory, his analysis nevertheless resembles that of Schmitt. For both
of them, modern politics is a politics which replaces the visible and perso-
nal power of the sovereign with the invisible and impersonal power of the
mechanical administration of persons as things. They both share the view that
in the conceptually articulated structure of modernity — in the modern epis-
teme as Foucault would put it — transcendence is replaced with immanence.
Moreover, the structure of Foucault’s genealogical thought, its “metaphysical
core”, resembles that of Schmitt. Also Foucault the genealogist is a philoso-
pher of the extreme, whose metaphysics has the idea of a “founding rupture”
at its core.”

The reason why Foucault demands that sovereignty should be excluded from
political theory can be derived from his view that power in modern societies
is no longer exercised in the form of sovereignty but in the form of discipline.
Disciplinary power is neither a matter of bringing death into play in the field
of sovereignty, as in the case of the traditional theory of sovereignty, nor is it a
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matter of deciding on the state of exception as Schmitt’s theory suggests. It is
a matter of distributing the living within a domain of value and utility. Its task
is to take charge of life that is supposed to need a continuous regulatory and
corrective mechanism. Contrary to sovereign power, the logic of disciplinary
power is not prohibitive but affirmative, not that of deduction but production:
“It exerts a positive influence on life, endeavours to administer, optimize, and
multiply it.”*® Disciplinary power replaces the sovereign’s right to “take life
and let live” with that of a power to foster life — or disallow it to the point of
death. Instead of being exercised by means of law and violence, disciplinary
power is exercised through the normalising biological, psychological and
social technologies — through the “methods of power capable of optimizing
forces, aptitudes, and life in general”.” Moreover, contrary to sovereign power,
disciplinary power is not personal but impersonal, not spectacular but self-
concealing: “It is exercised by surveillance rather than ceremony.””® Instead
of focusing on the spectacular figure of the sovereign, disciplinary power
renders its subjects visible. The objective of this visibility is not to celebrate
the subject, but to make him docile. Disciplinary power aims at transforming
its subjects into useful components of a smoothly functioning machine. In
fact, for Foucault, the paradigm for disciplinary power is precisely a machine,
namely Jeremy Bentham’s prison-machine, Panopticon.’” Foucault describes
the structure of Bentham’s machine as follows:

At the periphery, an annular building; at the center, a tower; this tower is pierced
with wide windows that open onto the inner side of the ring; the peripheral
building is divided into cells, each of which extends the whole width of the
building; they have two windows, one on the inside, corresponding to the win-
dows of the tower; the other, on the outside, allows the light to cross the cell
from one end to the other. All that is needed, then, is to place a supervisor in
a central tower and to shut up in each cell a madman, a patient, a condemned
man, a worker or a schoolboy.loo

No great imagination is required in order for one to recognize the similarity
between Foucault’s Panopticon and Schmitt’s description of Kelsen’s theory of
law. Firstly, just as Kelsen’s legal order, defined as an “uninterrupted system of
orders”,'’! Panopticon is also a gapless (“enclosed”) system.'?? Secondly, just
as in Kelsen’s legal order in which the sovereign must be radically repressed,
Panopticon dispenses with “the need for the prince”.'”® Like Kelsen’s order,
which is based on “the rejection of all ‘arbitrariness’”,!* it aims at repressing
those “sudden, violent, discontinuous forms that are bound up with the exercise
of sovereignty”.!% Thirdly, just as in Kelsen’s order, in which there are no

real or fictitious persons but only the “impersonal validity of an impersonal
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norm”,'% Panopticon functions anonymously. It neutralizes, automatizes and
depersonalizes power: “Power has its principle not so much in a person as in
an arrangement whose internal mechanisms produce the relation in which indi-
viduals are caught up.”'"” Undoubtedly, there must be someone to operate the
machine but it does not matter who. “Any individual, taken almost at random,
can operate the machine.”!® The reason for this is not that the machine would
be arbitrary in itself but on the contrary, that the reliability and predictability
of power require that its user be irrelevant. Fourthly, just as Kelsen’s legal
order, Panopticon aims at transparency, which is generally seen as an essential
prerequisite for liberal democracy. It is a machine which controls not only
those who lack power but also those who have it: “This Panopticon enables
everyone to come and observe any of the observers.”'% And lastly, to the extent
that in Foucault’s analysis Panopticon turns out to be an “ideal form™!!° and a
“generalizable model of functioning”!!! rather than a particular institution, it
comes to resemble Kelsen’s presupposed, transcendental-logical “basic norm”.
Like the basic norm, Panopticon is merely a regulative principle, in the final
analysis a fiction, which nevertheless has factual effects: “A real subjection
is born mechanically from a fictitious relation.”!!'> Gapless unity, anonymity,
neutrality, predictability, transparency, liberal democracy and effective fiction
— at every point these two descriptions of the modern social order converge.
However, the solutions that Schmitt and Foucault offer to the problem of
the anonymous power of modern society are almost diametrically opposed.
Foucault takes for granted the fate of the modern society as an anonymous
society, in which the death of the decision-maker concurs with the death of
the author.''® One cannot analyze power in personal terms since what appears
as personal is in fact no more than an effect of the impersonal technologies of
power. For the same reason one should abandon the sovereign, not just as a
historical figure but also as a figure in political theory where it functions merely
as an ideological disguise of the real disciplinary power: “What we need is a
political philosophy that is not erected around the problem of sovereignty, not
therefore around the problem of law and prohibition.”''* Schmitt, however,
continued to “erect around” the problem of sovereignty, not because he could
thus preserve the theme of law and prohibition — for Schmitt sovereignty had
no necessary connection to the problem of prohibition — but because of his
manner of posing questions. In the face of modern power, Foucault’s response
was, in fact, quite Kelsenian: to identify its forms and strategies, to reveal how
power operates.'!"> The question concerning the “who” — who operates the
Panopticon — did not deserve more attention than the above-mentioned reply:
anyone. For Foucault, it was enough to identify the technological forms of
power since, according to him, modern power functions very well without an
operator. From Schmitt’s point of view, however, he “anyone” is paramount:
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“What matters for the reality of legal life is who decides.”''® The anonymity
of power does not imply the displacement of the question of “who” and its
substitution with the question of “how”, but it does presuppose careful analyses
and radical conclusions. It points towards an analysis of politics represented
— although it does not seem to have any representative function — by the obs-
cure figure of the “sovereign whoever”.

Besides, unlike Schmitt, to whom “authority emanates from the top, trust
from the bottom”,"” Foucault approaches politics from the bottom up, not
from the perspective of a prince but from the perspective of resistance. For this
reason, he does not speak on behalf of the sovereign person whose political
decision would disrupt the self-propelling panoptic machine, but on behalf
of something which “in some sense” always escapes the machine, namely on
behalf of a “certain plebeian quality” (“de la” blébe). The question concerns
a quality to the extent that for Foucault the plebs refers neither to a real so-
ciological entity, nor to “reactive primal matter”. Rather, it refers to a certain
“centrifugal movement”, an “inverse energy”, a “discharge”:

There is plebs in bodies, in souls, in individuals, in the proletariat, in the bour-
geoisie, but everywhere in a diversity of forms and extensions, of energies
and irreducibilities. This measure of plebs is not so much what stands outside
relations of power as their limit, their underside, their counter-stroke, that which
responds to every advance of power by a movement of disengagement.''®

However, the plebeian points of resistance are not only the underside or internal
limit of power. They are also the motivation “for every new development of
networks of power”.!"” Because of this, the plebeian resistance is important
and even indispensable, not only for an analysis of the apparatuses of power, as
Foucault suggests, but also for power itself. Itis, as the Schmittian sovereign,
constitutive (“a chemical catalyst”) for the networks of power.'?° Foucault’s
plebs is situated exactly in the same place as the Schmittian sovereign who is
“outside the normally valid legal order”, but “nevertheless belongs to it” as its
constitutive instance. It is outside the networks of power, but it nevertheless
belongs to them, not as a part but in relation to their totality: “Where there is
power, there is resistance.”'?! The plebs founds the networks of power in toto,
not by deciding on them but by resisting them. In this sense, the plebs has the
same function as Schmitt’s sovereign decision. It is “located in the break”!??
of the panoptic power in the same way as the Schmittian sovereign — as well
as the people in Verfassungslehre — is located in the break of the legal order.
In both cases the break is decisive. Therefore, the plebs and the sovereign,
the point of resistance and that of decision are concepts of the same sphere,
namely the “extreme sphere”, which sustains every rule.
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Like Foucault, also Schmitt has been accused of vitalism and not without cause.
For instance, Schmitt’s concept of the constituent people in Verfassungslehre
seems to fulfill all the criteria for vitalism. According to Schmitt, a people
belongs to a sphere of living immediacy, which resists all representation and
organization. A people is the constituent entity which cannot be constituted,
the organizing entity which cannot be organized. A people is

the source of all power, which manifests itself always in new forms, and produ-
ces always new forms and organizations out of itself, but which never submits
its political existence to a final form.'?*

Also Schmitt’s concept of decision, especially in Political Theology, can be
considered as a vitalistic response to the abstractions of normative juridical
thinking. In the decision, the “power of real life” breaks through the “shell
of a mechanism that has become torpid by repetition”. However, we should
not confuse Schmitt’s vitalism with that of the romantic Lebensphilosophie
of the 19™ century. Schmitt’s concept of life does not denote life as such “in
its complete spiritual emptiness and mere dynamic”,'** but that which he
calls the concrete, that is, concrete acts and instances. As a matter of fact,
Schmitt identifies the romantic Lebensphilosophie as his intellectual enemy.
Even though Lebensphilosophie claims to oppose the Enlightenment belief
in reason, Schmitt sees these two as complementing each other. Admittedly,
unlike in the rational scientific-technical world-view which emphasizes the
general and the objective, the romantic Lebensphilosophie focuses on the
singular and the subjective. According to Schmitt, their relation to concrete
reality is nevertheless the same. From their point of view, every thing, object,
and person is commensurable and interchangeable. In the scientific-technical
vision this commensurability — indifference — is the point of departure. In the
romantic Lebensphilosophie the indifference is instead caused by the attitude
of the romantic who views every object as a source of his aesthetic creativity
and subjective enjoyment:

The individual subject treats the world as the occasio of his activity and pro-
ductivity. For him, even the greatest external event — a revolution or a world
war — is intrinsically indifferent. The incident becomes significant only when
it has become the occasion for a great experience, a genial apprehension, or
some other romantic creation.!?
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Consequently, the satisfaction of the romantic’s thirst for experience feeds the
progress based on scientific-technical development. In the totally rationalized
machinery of production, it functions as its irrational and consumptive pole. In
Schmitt’s view, however, consumption itself does not amount to a true activity,
but merely to a kind of emotive responsiveness: “He has no other activity ex-
cept that of mood.”!?¢ Insofar as Schmitt regards this mood as purely passive,
romantic activity becomes “a contradiction in terms”.'?” Ultimately, Schmitt
prefers even Don Quixote’s absurd activity to the aesthetically meaningful
passivity of the romantic. Unlike the latter, who overcomes all antitheses in
higher synthesis and who therefore cannot hold fast “to an important political
idea on the basis of a free decision”,'*® Don Quixote was still “capable of
seeing the difference between right and wrong” and of making a “definitive,
disjunctive judgment” in favor of what seemed right to him.'?’

Perhaps it is not just a coincidence that Schmitt takes a stand on behalf of
Don Quixote’s absurd activity, since the concept of sovereignty that he for-
mulates in the battle against his own windmills, against the “self-propelling
machines” and their “satanic spirit”, is itself quite absurd. For the authority
—and thereby the legitimacy — of Schmitt’s sovereign decision does not derive
from any substantial concept of justice, either that of positive or that of natural
law, but from the decision itself, from the decision in its absolute purity: “The
decision becomes instantly independent of argumentative substantiation and
receives an autonomous value.”'*® The foundation of the legitimacy of the
decision is the decision itself: “Every concrete juristic decision contains a
moment of indifference from the perspective of content.”'3! Schmitt’s indiffer-
ence for the content shows that he does not criticize the positivists’ normative
formalism from the point of view of content but from the point of view of
form. At issue is not, however, the form of law but the form of decision, not
normative formalism but, as Slavoj Zizek correctly suggests, decisionist for-
malism."* But why should one affirm the concrete form of the act instead of
the concrete content of law? The explanation can be found, again, in Schmitt’s
diagnosis of late modernity. Schmitt sees late modernity as an epoch in which
all traditional values and thereby all conditional authority — legitimacy that
depends on a substantial concept of justice — face a fundamental crisis. For
this reason, as Zizek points out, “there is no way of escaping formalism wit-
hin the horizon of modernity”.!*3 Nevertheless, normative formalism cannot
respond to this crisis because of its neglect of the concrete order. Decisionist
formalism, on the contrary, can address it, not because it could offer a new
substantial concept of justice, but because it is able to provide a concrete re-
medy for the decline of authority. Instead of conditional authority, decisionist
formalism outlines a theoretical foundation for unconditional authority, for
the sovereign decision in “absolute purity”.!** If “God is dead”, as Nietzsche
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had witnessed, we need an authority that is not dependent on God, in other
words on Revelation, Nature, Reason, or Tradition. Schmitt’s sovereign is such
an authority, an absolutely independent authority: “Authority proves that to
produce law it need not be based on law.”!** Like his Spanish fellow Donoso
Cortés, Schmitt idealizes the moment of decision to such an extent that the
notion of legitimacy finally dissolves.

Yet it is not only the notion of legitimacy, which becomes dissolved in
Schmitt’s case, but also the sovereign’s person. In the last analysis, the decision
has an independent and autonomous value also with respect to the sovereign
himself. The decision creates, to the extent that it precedes all actual instances,
the sovereign as sovereign. This is why the sovereign is not in fact anything but
a name for the taking place of the absolute decision. In other words, the sove-
reign is never a given instance, a prince or a dictator, who decides on the state
of'exception but, on the contrary, the one who decides on the state of exception
is the sovereign.'*® Therefore, it is not possible to identify Schmitt’s sovereign
with the person of the sovereign. It is not the sovereign as a person who is
sovereign, but the sovereign decision: “The sovereign decision is an absolute
beginning and the beginning is nothing else than a sovereign decision.”!*’
From this perspective, Schmitt’s personalism appears to be a mere facade.
The sovereign is anyone who is capable of deciding on the state of exception:
“The sovereign is whoever decides what constitutes an exception.”!*8 Here
the nihilism of normative formalism finally meets its Schmittian counterpart,
the nihilism of the decision that “emanates from nothingness”.

German stock

It could be claimed that in National-Socialist Germany the place of the “sove-
reign nothingness” was occupied by Adolf Hitler. In Schmitt’s view, however,
this was not the case, because for him Hitler’s decisions were acts which rea-
lized the German essence. And as we have seen, Schmitt’s decisionist theory
of sovereignty excludes all essentialism. A legal order is not valid because of
some substantive criteria of legitimacy but because the sovereign decides on its
validity: Autoritas, non veritas facit legem. Therefore, Schmitt could not regard
Hitler as sovereign. Unlike sovereign decisions, his decisions did not spring
out of “a normative nothingness and from a concrete disorder”.!*° They were
inseparable from the essence of the German people, an essence which could
not be described as “concrete disorder”. Besides, although Schmitt admitted
that Hitler was the leader (Fiihrer) of the German people, to lead in this case
does not signify “to command, to dictate, to govern bureaucratically from the
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center or any other kind of rule”.'*® Fiihrer did not lead the Germans like a
Platonic steersman steering his ship or a Christian shepherd leading his flock.
The steersman and the shepherd transcend the crew and the flock, whilst the
National-Socialist leader neither commands nor transcends the German people
but immanently realizes its essence. For these reasons, Schmitt was forced to
rethink the premises of his theory of law.

Schmitt was forced to rethink these premises also because in National-So-
cialist Germany, insofar as the Weimar Constitution was merely suspended but
never formally abrogated, the state of exception became the rule. Although he
used to criticize the normative bias of legal positivism, the concept of legal
norm remained nevertheless a basic form-element of jurisprudence for him.
To the extent that this element was permanently suspended in National-So-
cialist Germany, also the decision became unmoored, floating “freely in the
air”.'*! Admittedly, the National-Socialist state continued to impose laws,
but the “reliability and calculability” of laws presuppose a normal situation.
Given that the state of exception had become the rule, also reliability and
calculability vanished:

The fiction of the normativist commitment of the judge to a law has nowadays
become theoretically and practically unsustainable in many essential spheres
of the life of legal practice. On the whole, the law cannot any more find the
calculability and reliability which were part of the definition of the law in the
doctrine of the constitutional State (Rechtsstaat)."*

“Nowadays”, Schmitt continues, “general clauses and vague concepts” have
invaded all spheres of legal life.!* However, all “legal life” presupposes a set
of relatively stable rules to follow, a set of relatively firm signposts relying
on which a jurist can orient himself. In National-Socialist Germany, Schmitt
discovered such a signpost in the substantial concept of “German stock”.
Throughout his life, he had sought for substance in jurisprudence, but his
efforts had more or less failed, because the only alternatives had been legal
positivism and natural law — and natural law was out of the question insofar
as it was outmoded, that is, excluded from the “conceptually articulated social
structure” of late modernity. In the era of absolute immanence, all efforts to
erect new transcendent foundations would have been futile. Therefore, Schmitt
was forced to remain within the framework of legal positivism — although his
thought focused on the frames themselves, that is, on the very borders of this
framework. However, the National-Socialist revolution did not hesitate to
bring forth the substantial concept of “German stock”, which opened the way
for substantial notions and thereby, concrete signposts also in jurisprudence.
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Because of their substantiality, these signposts were, in fact, overwhelmingly
superior to the formal signposts of legal positivism:

We seek a commitment which is deeper, more reliable and more imbued with life
than the deceptive attachment to the distorted letter of thousands of paragraphs
of the law. Where else can it rest but in ourselves, and in our kin.'**

In Schmitt’s view, it is the kin, and more specifically, the substantial notion of
“an absolute ethnic identity between leader and following” that must “pervade
all the judicial deliberations” and “dominate all public law” in National-Socia-
list Germany. Every legal scientist of “the new German jurisprudence” needed
to become aware of the systematic force of this notion of ethnic identity, for
without it “the National-Socialist state cannot exist, and its legal life would
be unimaginable”.!*> According to Montesquieu, the judge is only the mouth
that pronounces the words of the law, but Schmitt points out that he failed to
take into account the “diversity of mouths”: ““We hear how these same words
are ‘pronounced’ very differently” depending on one’s “people and race”.
An alien may read the same texts but he would understand them differently
because “he is differently disposed, and remains, in every crucial train of
thought, in the existential condition of his own kind”.!*® For the Nazis this
alien was first and foremost incarnated in the Jew. In 1935 also Schmitt came
to this conclusion proclaiming that the Nuremberg Laws form the constitution
of freedom. However, these laws did not form the constitution of freedom
because they were enacted by the sovereign, but because the essence of the
German people was realized in them.

The theory of “ethnic identity” in State, Movement, People (1933) was the
first expression of a transformation in Schmitt’s thought towards the thinking
of “concrete order”. According to this thinking, law is no longer understood
as a decision and a command, but as emanating from the preexisting order of
community.'” In this book, however, this direction of his thought had not yet
found its firm ground in the total concept of nomos, which started to dominate
Schmitt’s legal theorization from 1934 onwards, when he published a book
titled Uber die drei Arten des rechtswissenschaftlichen Denkens. And although
it is impossible to understand the transformation in Schmitt’s thought without
the historical context of the National-Socialist revolution, Schmitt never to-
tally abandoned the project of “concrete order thinking”. On the contrary, a
great deal of his post Second World War work is devoted to elaborating the
thinking of concrete order and the organization (Gestaltung) of a particular
community. However, before a more comprehensive analysis of the thinking
of concrete order, we must return to Schmitt’s decisionist phase and especially
to his concept of the political.
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4 THE CONCEPT OF THE POLITICAL

Adam and Eve had two sons, Cain and Abel. This is how the history of humanity
begins. This is what the father of all things looks like. Here is the dialectical
tension that keeps world history in motion — and world history has not yet
come to its end.

Carl Schmitt, Ex Captivitate Salus

f Schmitt’s idea of sovereign intervention is a response to the rationalist

schemes of legal and state theory, and if a moral decision is an answer to the
immanence-based philosophy of life in which beautiful forms emanate from
the absence of decision, then the concept of the political in The Concept of the
Political (1932) is also a response to a specific political problem, namely the
problem of what Schmitt calls the “unification of the world”. If the sovereign
guarantees that something “new and alien” will appear in the machine become
torpid by repetition — the new and alien that is ultimately the precondition
of every concrete order — then Schmitt’s concept of the political, that is, the
real possibility of war between organized political entities, between friends
and enemies, is a guarantee that globalization, the worldwide enclosure of
absolute immanence, will not reach its ultimate aim, the Babylonian unity
of the world.!

Not unlike in his treatment of the concept of sovereignty, Schmitt begins
by stating that the concept of the political is not a normative concept, that is,
a conception of what should be included in the sphere of the political, but an
existential one. Furthermore, he specifies that his intention is not to provide
either an “exhaustive definition” or “one indicative of substantial content”, but a
definition in the sense of criterion.? For Schmitt, the criterion of the political, its
concrete condition of possibility, is the antithesis of friend and enemy. It is only
this antithesis which distinguishes the sphere of the political from other kinds
of relatively autonomous spheres of human thought and action, such as ethics,
aesthetics and economics. According to Schmitt, these relatively independent
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spheres, like the political sphere, are also based on fundamenstal antitheses.
The moral sphere is based on the antithesis of good and evil, the economic
sphere on the antithesis of profitable and unprofitable and the aesthetic sphere
on the antithesis of beautiful and ugly. Schmitt’s point is that the distinction
between friend and enemy cannot be reduced to any of these distinctions, or
to any other distinction. Psychologically, Schmitt admits, the enemy is easily
perceived as evil and ugly, but this fact neither abolishes the autonomy of the
political distinction nor threatens the sphere determined by it. The reverse is
also true. The morally evil is not necessarily the enemy, nor is the good or the
beautiful necessarily the friend in the political sense of these terms.

However, we should not take the autonomous nature of the political too
literally. Schmitt lays emphasis upon the impossibility of reducing the distin-
ction between friend and enemy to other distinctions. In fact, the political is
in a sense subjected to other spheres insofar as it has no substance of its own.
It draws its contents and energies from these other spheres, from religion,
ethics, economy, and so on. If these contents are removed, the political would
amount to nothing at all.> Nevertheless, the other spheres are subjected to the
political insofar as the criterion for the political forms the most extreme and
intensive of the antitheses. Its ultimate manifestation is killing the opponent.*
Because of this, it is also the most decisive distinction:

The real friend-enemy grouping is existentially so strong and decisive that the
nonpolitical antithesis, at precisely the moment at which it becomes political,
pushes aside and subordinates its hitherto purely religious, purely economic,
purely cultural criteria and motives to the conditions and conclusions of the
political situation at hand. In any event, that grouping is always political which
orients itself toward this most extreme possibility.”

Hence, an ethical, economic or aesthetic antithesis becomes political at the
moment when the real possibility of killing the adversary manifests itself. An
antithesis becomes immediately political if it is intensive enough to divide a
group of people into friends and enemies:

Because the political has no substance of its own, the point of the political can
be reached from any terrain, and any social group, church, union, combine,
nation, becomes political, and thereby of the state, as it approaches the point
of highest intensity.®

For example, a class in the Marxian sense ceases to be an economic designa-
tor and becomes a political entity when it reaches this decisive point. At that
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moment the bourgeoisie, the antithesis of the proletariat, is transformed from
an economic competitor to a real political enemy.

If Schmitt thus emphasizes the foundational nature of the political, he also
stresses the concreteness of the enemy at the foundation of the political. The
enemy needs to be understood in its concrete and existential sense and not as
a metaphor or a symbol. And least of all should the enemy be interpreted in
an individualistic sense as a psychological expression of private emotions and
tendencies. The enemy as the concrete condition of possibility of the political is
areal enemy. He is existentially so “other and strange” that a conflict with him
becomes a real possibility.” It is this “most extreme possibility” that constitutes
the political. Nevertheless, Schmitt’s notion of the enemy does not apply to
every antagonist, but only to a public enemy. Private individuals, associations
and other such instances may have opponents but only political entities have
real enemies: “For an individual as such there is no enemy.”® In this sense,
Schmitt subscribes to Plato’s distinction between private (ekhtros) and public
(polemios) enemies, corresponding to two forms of struggle, a dispute between
the Hellenes (stasis) and a real war against barbarians (polemos).” However,
Schmitt emphasizes that every private —religious, ethical, economic — dispute,
every stasis, has the potential to become a struggle between friends and enemies
and thus, a public war between public enemies. In other words, every private
dispute leads potentially to the constitution of a separate political entity.'°
Tribes, cities, and Empires, for instance, have been such entities, but Schmitt
emphasizes repeatedly that in the modern Europe they are above all states.
Only the states — understood as “the political status of an organized people in
an enclosed territorial entity”'' — have enemies in modernity.

Despite this, Schmitt’s concept of the political cannot be reduced to the
state. On the contrary, the state presupposes the concept of the political.!? The
antithesis of friend and enemy is historically and ontologically prior to the
state. The state — as well as any other political entity — is merely a means of
organizing this fundamental antithesis. It is a means of pacifying internally
and controlling externally the original struggle between various groups of
individuals. However, there exists no political entity, which could abolish the
real possibility of this struggle: “Nothing can escape the conclusion of the
political.”'* For this reason, the primary concern of a political entity is to en-
counter this possibility, to orient itself “toward this most extreme possibility”.
Encountering this possibility signifies in turn encountering a possible enemy.
Therefore the primary question concerning the existence of a political entity
is: “Who would be an enemy?”'* Contrary to claims made by some,'® the
enemy is not a natural given in Schmitt’s theory. Admittedly, the enemy is,
by definition, the “other and strange” who constitutes a threat to our way of
life, to our art of existence.'® However, this threatening otherness, “the most
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extreme intensification of otherness”,!” is thoroughly contingent in the sense

that it cannot be determined beforehand. The enemy cannot be “decided by
a previously determined general norm”.!® The enemy may be to be another
race, speak another language, confess another religion or represent another
culture. Nevertheless, there exists no a priori criterion either for the enemy
or for the friend in Schmitt’s theory. The enemy is anyone who is concretely
disclosed, at the miraculous moment of revealing, as the other and hence, as
areal threat to our existence. Respectively, friends — that is to say we — are all
those who share the feeling of threat, that is to say, those who are shaken by
the otherness of the other, and whose collective identity depends on its threat.
In Schmitt’s view, it is precisely this moment of identification, which discloses
the concrete enemy and constitutes the intensive sphere of the political: “The
high points of politics are the moments in which the enemy comes into view,
in concrete clarity, as the enemy.”!®

To the extent that, according to Schmitt, what matters for the reality of legal
and political life is who decides, the essential question becomes: Who identifies
the enemy, who decides on the enemy? Firstly, he has to be someone who is
involved in the situation. The enemy cannot be decided by the “judgment of
a ‘non-involved’ and therefore ‘neutral’ third party”.?° Secondly, he has to be
someone who is capable of deciding, that is, of distinguishing between a friend
and an enemy. Schmitt holds that this is not a question of mere authorization.
He must have a real capacity to decide, he must be a subject “capable of acti-
on”.?! And the one who has this capacity, the one who has the real capacity for
political decision par excellence, is the sovereign. It is precisely this capacity
which defines sovereignty, not vice versa. Anyone who really is capable of
deciding on the — external or internal — enemy is the sovereign.

However, only a few have been capable of making this decision. In the
modern world, only the state, the European political form which appeared
in the late 16" century, has possessed the jus belli, the possibility of waging
war and thus, of publicly disposing of the lives of men. Although the politi-
cal precedes the state, the state — the status of the political entity of a people
— has had, in this particular historical situation, the concrete power to decide:
a monopoly on decision. According to Max Weber, the state can be defined
in terms of its monopoly on violence, but Schmitt does not subscribe to this
well-known definition. In his view, jus vitae ac necis, the verdict on life and
death, can also belong to another instance within the state, for example, to the
family or to the head of the household.?? Instead, Schmitt defines the state by
its monopoly on decision concerning the recognition of the enemy and the
declaration of war with him. This decision suspends, at least temporarily, all
other rights including the right of vendettas between families. This — and not
the monopoly on violence — is the reason why the state transcends all other

66



associations, families and heads of households.?* This decision is the “high
point of politics”.

State-monster

Although Schmitt considered the state to have the monopoly on decision, he
was not blind to the decline of the state in the 20" century. In his view, the end
of the “era of the states” was indeed at hand, especially because the jus belli
as the criterion for statehood was moving beyond the reach of many states.
This being the case, it is understandable that he delineated a concept of the
political that was not dependent on the state and outlined new forms of political
order which preceded the state (nomos) or went beyond its national bounda-
ries (Grossraum). Despite this, Schmitt stressed the value of the juristically
rationalized and sovereign state which emerged in the 16" century, throughout
his career. The state commanded his respect, not because of inherent moral
superiority but because it was capable of ending the European civil war — the
chaotic Wars of Religion — and of establishing public order, safety and peace.
It was capable of representing itself as neutral in relation to the religious sects,
which made it an imperium rationis (Hobbes) and the realm of objective spirit
(Hegel). This neutrality and above all sovereignty made possible, besides
individual liberty,** a new form of international law between the states, [us
publicum Europaeum. From the perspective of world history, Schmitt regarded
this order as unique, because it formed the precondition for what he called,
following Proudhoun and Vattel, “limited war” or “war in form”. As we shall
see later, this resulted in Schmitt’s view in a juridical rationalization and hu-
manization of warfare, which prevented the morality-based total destruction
characteristic of antiquity and the Middle Ages. The enemy was no longer a
barbarian, a pagan or a criminal, but a just enemy (justus hostis).
Nevertheless, it is precisely because of the rationality of the state — because
of the fact that the state is “the product of human reason” and legitimated solely
by this reason — why Schmitt sees in it, especially after his turn towards the
thinking of “concrete order” in 1933, the cause for the decline of the state. The
state is a remedy for civil and international disorder, but it is also at the same
time a poison, the first step towards a general technologization. The state is
the first modern machine and the concrete precondition for all future machi-
nes. The state is the “first product of the age of technology, the first modern
mechanism in a grand style”, machina machinarum.* In Schmitt’s view, the
first model of this machine was outlined by Thomas Hobbes. Despite the fact
that Schmitt regarded Hobbes highly — for him Hobbes was “truly a power-
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ful and systematic political thinker” — and that he has been called Thomas
Hobbes of the 20™ century, the intellectual origin of this machine was to be
found precisely in Hobbes’ Leviathan. The reason for this is that in Leviathan
Schmitt discovers the first thoroughly manmade political organization whose
power and legitimacy are not derived from a divine sphere but is a product of
human work, coming about because of a covenant entered into by man. It is
true that, on the one hand, Schmitt admires the result of the covenant, namely
the person of the sovereign-representative who is much more than the sum
total of all the participating particular wills. On the other hand, however, the
intrinsic logic of this manmade product does not culminate “in a person but
in a machine”.2® The personification does not arrest the process of mechani-
zation; rather, it completes it. Schmitt admits that for Hobbes, mechanism and
the image of a machine had, contrary to the intellectuals of the 19" and 20*
century, thoroughly mythical meanings. However, the only meaning that this
myth — mythical mechanism — has, is to guarantee the physical safety of its
subjects: “Life is of interest only insofar as it concerns the here and the now,
the physical existence of the individual, of actual living beings.”*’ For this
reason, leviathan turns out to be, ultimately and out of necessity, a technical and
thus, a neutral instrument, independent of all religious, metaphysical, juristic,
or political considerations or aims. Its values, its truth and justice, reside in its
technical perfection. Schmitt also admits that historically this leviathan does not
come into being until the nineteenth century, when the most “nihilist” version
of the bourgeois constitutional state (Rechtsstaat), namely the positivist law
state (Gesetzesstaat), appears. However, the idea of the state as a technically
complete machine was first grasped by Hobbes. For this reason, Hobbes was
the first to start on the path to the general neutralization of every truth, which
culminates in “general technologization”.?

In defense of Hobbes’ machine Schmitt states that it brings about the unity of
religion and politics, autoritas and potestas, thereby retaining a non-mundane
legitimacy even though the line of argument is inverse to that of a theological
legitimation of politics. For Hobbes, it is politics which legitimates theolo-
gy: Cujus regio, ejus religio. The result is nevertheless the same: “The state
is God’s highest representative on earth.”?® According to Schmitt, however,
Hobbes fails in one decisive point. He differentiates inner faith from outer
confession, the private from the public. Although the state decides on public
confession — a miracle is what the sovereign state authorities command it to be
—Hobbes nevertheless leaves it to the individual’s private judgment to believe
or not to believe in his heart. In other words, one has to believe what the state
commands, but only in public. Privately one can think whatever one wants.
Schmitt perceives in this bifurcation “the seed of death” that destroyed the
“mighty leviathan from within”.>° It made the inroads to modern liberalism
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and individualism. In Schmitt’s assessment, however, this crack was barely
visible in Hobbes’ theoretical justification of the state. The appearance of one
“liberal Jew” — Baruch Spinoza — was needed in order for this incipient form
to emerge fully developed. Following Hobbes’ argument, Spinoza affirmed that
state power can regulate the external cult, but not the internal worship of God.
But according to Schmitt Spinoza did not stop here. From this idea he derived
a universal principle of freedom of thought, perception, and expression. For
Spinoza, individual freedom of thought became thus the form-giving principle
whilst the sovereign state was transformed into a mere supplement:

A small intellectual switch emanating from the nature of Jewish life accomp-
lished, with the simplest logic and in the span of a few years, the decisive turn
in the fate of the leviathan.?!

Even though the state realizes the principle of cujus regio, ejus religio, religio
— and thereby all issues of equal importance — is transformed into a private
sphere of freedom for an absolutely free individual. Hence, the externally po-
werful state turns out to be absolutely powerless (“hollow and already dead”)
internally, as regards man’s true “inner self”.>> Hobbes named his leviathan
“mortal God”, but in Schmitt’s view it proves to be more mortal than God,
because it has only the simulacra of divinity on its side. Therefore, the myt-
hical forces embodied in the image of leviathan were easily demythologized
already in the 18" century. The only image left was that of an externally driven
lifeless mechanism. This image, with all its repercussions, was materialized
in the 19" century liberal law state.

Even as a machine, Schmitt considers the state to be a valuable institution,
but only if it can fulfill its ethical duty. Notwithstanding his extensive critique
of ethics, the state has an ethical function for Schmitt, namely that of protecting
its subjects against a “‘pre-political’ condition of insecurity”.>* According to
Schmitt, protego ergo obligo is the cogito ergo sum of the state.** However,
the fulfilment of this duty presupposes that the state alone remain the decisive
authority, the visible potestas directa to whom belongs the assumption of
total political responsibility. According to Schmitt, it is precisely this ethical
function that the positivist law state, resting on the institutions and concepts
of liberalism, fails to fulfil. The positivist law state draws a sharp distinc-
tion between the state and “state-free society”, thus opening the door for the
free play of the indirect — “uncontrolled and invisible” — forces of society.
In Schmitt’s view, this signifies a kind of return of the medieval pluralism
of powers, with the reservation that nowadays these “mutually heterogene-
ous” powers are political parties, trade unions and other social organizations
instead of churches and religious sects. However, the end result is the same.
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The unequivocal relationship between power and responsibility, protection
and obedience has ceased to exist: “The absence of responsibility associated
with indirect rule allows the indirect powers to enjoy all the advantages and
suffer none of the risks.”** The decisive advantage is provided precisely by
the liberal law state. Its institutions of individual freedom become weapons
in the hands of the “most illiberal forces” which use them like knives “to cut
up the leviathan and divide his flesh among themselves™.>

If we are to believe Schmitt’s post-war confessions, he considered as early
as in 1938 the National-Socialists to be among these “most illiberal forces”
who dismembered the leviathan. However, he did not blame the forces as such
for its death. He blamed the leviathan. He blamed a “barely visible” crack in
Hobbes’ theory. He blamed a Jew who noticed this crack. He blamed, in other
words, Spinoza for being the one who opened the door to the most illiberal
forces and thereby to National Socialism. Thus, even though it was not Spi-
noza but the “most illiberal forces” that finally killed the mortal god “for the
second time,*” he nevertheless made it possible in the same way as the Jews
made possible the death of a mortal god for the first time. It could be argued,
of course, that the death of the first mortal god, namely Christ, was the pre-
condition for the victorious Church which Schmitt praised. In the same vein,
the death of the second mortal god, the state, can be seen as the precondition
for the emergence of something new. In Schmitt’s view, something new was
in fact taking place. The states would be replaced by what Schmitt calls “large
spaces” (Grossraum), by blocs of semi-independent “states” under the political
tutelage of one hegemonic power.

It is sometimes argued that Schmitt is an advocate of the state, but in reality
he was an advocate of any political entity which is capable of deciding on the
enemy and thereby, of guaranteeing security, order and peace. Also the state
has to be measured against this criterion out of which, as we have already seen,
Schmitt develops his own “ethic of state”, which aims to surpass the nihilistic
agnosticism of the liberal law state (stato agnostico).>® Schmitt’s ethic of the
state is not, however, a Kantian ethics in which the state is subordinated to
ethical norms. This would merely signify that the state is subordinated to those
who create and sustain the norms. On the other hand, Schmitt’s ethic of the
state is not a Hegelian ethics either, insofar as in the latter the state becomes
an autonomous ethical subject, which creates the ethical norms. Schmitt’s
ethic of the state is, instead, an ethics for the state defined by an individual’s
duty to participate in the creation of the state: “The duty towards statehood.”’
In Schmitt’s view, this duty is the supreme duty, because the existence of the
political entity — in contemporary times the state — is the supreme value:
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Every existing political entity finds its value and its ‘right to exists’, not in
the normative justice or the utility of its content, but in its existence. From the
juridical perspective, that which exists as a political power has a value because
ot 40

1t exists.

Although Schmitt argues against nihilism, his own ethics seems to be as ni-
hilistic as the agnosticism of the liberal law state. Besides, it seems to be as
tautological as legal positivism in which “something is valid if it is valid and
because it is valid”. In positivism, however, nihilism concerns existence and
tautology norms, whilst in Schmitt’s existentialism nihilism concerns norms
and tautology existence. In other words, something is valid — valuable — if it
exists and because it exists. Moreover, if the nihilism of legal positivism leads
to the idea of a state without a people, the nihilism of Schmittian existentialism
paves the way for the necessity of the statehood of every people. In fact, this is
the cardinal point in Schmitt’s philosophy of the state. Only a people which has
the energy to form a state will survive. It is true that he criticizes the modern
state, but he criticizes it for not being state enough. It is merely a caricature
of the state, because it has lost the monopoly on politics — because the people
of this state have no energy to maintain itself in the sphere of politics and to
face the real possibility of killing and being killed. In Schmitt’s worldview,
there is no room for such a people. It will necessarily disappear:

If a people no longer possesses the energy or the will to maintain itself in the
sphere of politics, the latter will not thereby vanish from the world. Only a
weak people will disappear.!

The reason for this is not that such a people would have no value, but the iron
necessity of the logic of the political, the eternal struggle of the peoples for
survival.

Although Schmitt defines the political in terms of a real possibility of killing
— the real possibility of a politically existing people to kill or to be killed by
another politically existing people — the core (Kern) of the political lies ne-
vertheless in real killing. Real killing reveals the concrete core of the political:
“The core of the matter lies in warfare.”** However, killing itself — the killing
of a public enemy at war in contrast to killing in the private sphere, which is
murder and therefore a mere crime — cannot be included in the sphere of the
political. Killing at war is merely the ultimate borderline of politics, the extreme
case. Just like the state of exception, war is a borderline concept (Grenzbegriff),
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which belongs to the sphere of the political, but is not included in it. It belongs
to it insofar as the real possibility of war and killing constitutes the sphere of
the political, but it is not included in it insofar as the “political does not reside
in the battle itself”.*> War has its own essence, its own “rules and points of
view”, which is why military action is not, for Schmitt, a “continuation of
politics by other means”. In fact, an absolute war in its absolute lack of form
would be potentially disastrous for the political sphere to the extent that it would
totally annihilate the enemy, that is, its constitutive precondition. Moreover,
war can be terminated. The real solution to war, which as such can be regarded
as a kind of solution, lies in a peace treaty. But for the possibility of war and
killing, that is, for the question of the political there is neither termination
nor solution, be it political or apolitical.* In other words, war is not the aim
or the purpose or even the content of politics for Schmitt. Nevertheless, as
an ever-present possibility it is the ruling presupposition (Voraussetzung) of
politics which “determines in a characteristic way human action and thinking
and thereby creates a specifically political behavior (Verhalten)”.* It is the
concrete regulative principle of politics — the constitutive extreme case, “the
most extreme possibility”, which determines the rule.

Agon and tragedy

For the reason given above, Schmitt does not share the agonistic view of the
world of his friend Ernst Jiinger, in which man becomes a warrior and war
the highest value. It may be that today, as Schmitt writes, the “entire life of a
human being is a ‘struggle’ and every human being symbolically a ‘comba-
tant>”,% but this is not the reason why man is a political animal. Contrary to
Junger for whom it is not so much a question of the ends of war, but of the
intrinsic value of war as an end in itself, Schmitt believes that war is always
a means for attaining tranquility, security and order. Admittedly, also Junger
refers to war as a means, but the end for him is not security and order; it is
the German people’s self-realization.*’ For Junger, war becomes an aesthetic
spectacle to be enjoyed for its own sake. From Schmitt’s perspective, this
would merely amount to a transposition of the romantic — and shallow — the-
sis of I’art pour I’ art into the sphere of warfare, the consequences of which
would be drastic.

As we have seen, this does not imply that Schmitt would consider war as
an antithesis of the political. Its possibility is the ruling presupposition of
politics, which creates political behavior. Instead of war, for Schmitt the real
antithesis of the political is play (Spiel). According to him, the political has
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nothing to do with play since it consists necessarily of a serious (ernst) and a
tragic dimension: “In play lies the fundamental negation of the serious situa-
tion [Ernstfall]”, he writes in his book on Shakespeare, Hamlet oder Hekuba
(1954).%8 The tragic ends where play begins. The point here is not that Schmitt
would not have been interested in art and drama, quite the contrary. His critical
assessment was only directed at the modern conception of art and drama, at the
tendency to interpret a work of art in terms of ’art pour Iart, that is, as the
autonomous creation of an autonomous artistic genius unrelated to the historical
and sociological reality. As an antithesis to this modern conception, Schmitt
highlights the pre-modern — and tragic — concept of drama that, for instance,
Shakespeare’s plays still represent in part. The modern image of a playwright
draws from the “creative freedom” of the “sovereign genius”, who delivers
polished manuscripts to a publisher for an honorarium. According to Schmitt,
however, Shakespeare’s plays originated in a completely different manner:
“He wrote them not for posterity but for his concrete and immediate London
public.”® In Schmitt’s view, this radically limits the creative freedom of the
playwright. Individual creativity is replaced with sensitivity for the historical
situation out of which a play is born.

However, this is not the reason why Shakespeare’s plays include a tragic
dimension. As such they are merely melancholic plays (Trauerspiel) for me-
lancholic spectators with concrete historical and political implications. Alt-
hough these implications show that “the play belonged to life itself”,*® they
do not yet elevate Trauerspiel to the level of tragedy. Something more has to
be at stake. According to Schmitt, this “something more” is the objectivity of
tragic action itself:

In relation to every other form, including Trauerspiel, genuine tragedy has a
special and extraordinary quality, a kind of surplus value that no play, howe-
ver perfect, can attain because a play, unless it misunderstands itself, does not
even want to attain it. This surplus value lies in the objective reality of tragic
action itself, in the enigmatic involvement and entanglement of indisputably
real people in the unpredictable course of indisputable events.>!

This is the basis, Schmitt continues, for the seriousness of tragic action which,
“being impossible to fictionalize or relativize”, cannot be set to play. In a
genuine tragedy, all participants are conscious of an ineluctable reality which
“no human mind has conceived” — a reality externally given, imposed and
unavoidable: “This reality is the mute rock upon which the play flounders and
the foam of genuine tragedy rises to the surface.”> This is also the insurmoun-
table limit of literary invention. A writer can invent a great deal, but he cannot
invent the realistic core of tragic action: “The core of tragic action, the source
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of genuine tragedy, is something so irrevocable that no mortal can invent it,
no genius can compose it.”>* Tragic action and invention are irreconcilable
and mutually exclusive.

Although Schmitt regards Shakespeare’s plays as Trauerspielen, this does
not imply that they would not have a tragic dimension in his view. In Hamlet,
for instance, there are two main openings through which tragic seriousness
breaks into the sphere of the play: the taboo which surrounds the quilt of
the queen (in Gertrude’s ambiguous guilt Shakespeare raises the question
of responsibility of Mary Queen Scots for the death of her husband) and the
distortion of the avenger which leads to the hamletization of the hero (in
Hamlet’s indecision, Shakespeare figures James I, caught between the Catholics
and the Reformation).’* From the perspective of the play, both openings are
“shadows, two dark areas”.>® They are something that intrudes, that cannot
be integrated in the play itself. The tragic begins where the play ends: “We
cannot ignore the unplayability of the tragic.”>® These intrusions introduce an
element of objective reality, “externally given, imposed and unavoidable”, at
the heart of the play — a reality “around which the play timidly maneuvers”.
They disturb the rigorous construction of the play, but at the same time they
make it possible for the figure of Hamlet to become a myth: “They succeeded
in elevating Trauerspiel to tragedy.”’

As a matter of fact, Schmitt distinguishes two sources of the tragic. In
addition to the given historical circumstances, also myth, especially in Attic
tragedy, is a source of tragedy. For Schmitt, however, it is not a question of a
literary source of tragedy. A true myth is itself a part of the reality to “which
all participants are bound by their historical existence”.*® For this reason, the
Attic tragedy is not simply play. An element of reality flows into the perfor-
mance from the spectators’ actual knowledge of the myth. In both cases, it is
therefore a given historical reality which constitutes the core of tragic action.
Nevertheless, in Schmitt’s view a given historical reality becomes effective
reality only insofar as it is elevated to the level of myth. Hence, the historical
and political implications do not suffice by themselves. One has to make a myth
from reality, as Shakespeare in Schmitt’s view does. Therefore, the opposition
of tragedy and play is not that of reality and fiction but first and foremost,
the opposition of the mythic reality of the political and the shallow reality of
“culture, civilization, economics, morality, law, art, entertainment.. 9

It has been argued that Schmitt aestheticizes politics and war in the same
vein as Jiinger.%’ Yet it seems to me that, on the contrary, Schmitt tries — al-
most like Walter Benjamin — to politicize aesthetics, to dissolve the boundary
between art and life. Nevertheless, Schmitt’s purpose is not to disclose the
potential of art for emancipation, but rather to renew the bond between art and
institutional power. In his view, this bond is necessary, not primarily because

74



the artists must be controlled,®! but because institutional power devoid of
“aesthetic beauty of form”®? would be a mere “lifeless mechanism”. In this
sense, the interpretation according to which Schmitt attempts to aestheticize
politics would seem to be correct and therefore the equation of Schmitt with
Benjamin appears to be false. However, aestheticization in Schmitt’s case
does not signify “revolutionary aesthetics of horror”.®* For Schmitt, there
exists no aesthetics of horror, but an aesthetics of form. “The ability to cre-
ate form” is the aesthetic faculty par excellence.®* As we will see later, the
ability to create form signifies, in his view, the power to represent, to render
the invisible visible and conceivable through something which is present in
public. This invisible, which in Schmitt’s view is first and foremost an idea,
must be something great, eminent, glorious and honorable, because something
“dead, of little value or of no value” cannot be represented.®® The problem of
modern art is that it is not capable of such representation, primarily because
art has become either snobbish and bohemian “art for art’s sake”, or a concern
of “private producers of art for privately interested art consumers”.®® Schmitt
believes that modern art is an art without works, at least without works in a
grand style, “an art without publicity and without representation”.®’ The mo-
dern artist, “if he represents anything, represents himself”.%® This being the
case, the politicization of aesthetics would imply art regaining its grandiosity,
its public and representative character — its aura as Benjamin would put it.*’
However, this is not possible if the public sphere, that is to say, the state has
become a machine: “Once the state becomes a leviathan, it disappears from
the world of representations.”’® Machines cannot represent or be represented.
Therefore, politics must be aestheticized. But how to aestheticize politics if art
is a private concern, a matter of self-expression? How to restore the represen-
tative character of a political entity? If we take literally Schmitt’s statement
according to which “a myth arises only in the real war”,”! we could imagine
him to answer: by means of a grandiose war. For a genuine representation,
that is to say, a real myth emerges only on the grounds of a serious situation.
Perhaps it is exactly for this reason that Shakespeare could in Schmitt’s view
still capture the mythical. The 16" century England was not yet a leviathan,
a machine, conditioned by a “policed existence”.’? It was still barbaric, in a
pre-state condition in which “public peace, security and order” had not yet
replaced the “heroic age” of feudal anarchy.” It was still in a state in which
the bellum omnium contra omnes had not become totally extinct — and it is
precisely this state whence genuine tragedies and living myths emerge.
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According to Schmitt, there is no end in view for the political and thus, serious
(ernst), warlike state of affairs. The wish for the eternal peace of all humanity
is utopian and will remain so as long as the category of the enemy exists. In
Schmitt’s view, such a destruction could not be a purely conceptual operation.
A pacifist rhetoric cannot abolish the possibility of war. On the contrary, it
presupposes an unusually intense and inhuman war, “the absolute last war
of humanity”.”* Tt presupposes a war that terminates the very possibility of
warfare — a war that destructs all the possible motives and means of warfare
and transforms the existential condition of humankind into absolute passivity.
In Schmitt’s view, it is only in this condition that something like a universal
society of unanimous humanity would emerge. However, this is not the con-
dition of humankind at present. The decisive battle has not yet been fought
and thus the present world is still a world of politics, that is to say, consisting
of a plurality of political entities. It is not a universe, but a pluriverse: “As
long as there is a state there is more than one state””> — and as long as there
is more than one state, more than one political entity, nothing can escape the
logic of the political.

Schmitt admits that those who speak on behalf of humanity seem to avoid
the logic of the political to the extent that the concept of humanity is a ge-
nuinely nonpolitical concept. The concept of humanity excludes the concept
of enemy, because humanity has no enemies — not at least human enemies:
“Humanity as such cannot wage war because it has no enemy, at least not on
this planet.”76 It does not follow, however, that such universal concepts as
humanity could not be utilized politically. Even wars are waged in the name
of humanity. However, as soon as one brings up the idea of humanity, arguing
against someone, that is, in a polemical and political sense, the concept loses
its universalistic character and becomes a weapon in the hands of particular
peoples and social groups:

When a state fights its political enemy in the name of humanity, it is not a war
for the sake of humanity but a war wherein a particular state seeks to usurp a
universal concept against its military opponent.”’

Universalistic concepts can be put, in other words, to intensive political use.
In the case of humanity — that is “no less abused than the name of God™®
— the consequences of political utilization of a nonpolitical term can be parti-
cularly dangerous. In Schmitt’s view, the enemy is easily expropriated of his
human quality. He is declared an outlaw of humanity. A war against this kind
of “absolute enemy”, as Schmitt calls him, is necessarily unusually intense
and inhuman because, “by transcending the limits of the political framework,”
it reduces the enemy into moral and other value categories, turning him into
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a monster that must not only be defeated but also “utterly destroyed”.” The
absolute enemy encounters an undivided humanity that regards him as already
always proscribed by God or by nature — like, for instance, the American In-
dians, because they supposedly ate human flesh. Yet the final extermination of
the Indians was not, as Schmitt points out, the work of God or of nature but of
the European peoples. As “civilization progresses and morality rises”, Schmitt
writes, even acts less harmful than devouring human flesh could qualify as
criteria for outlawing somebody: “Maybe one day it will be enough if a people
were unable to pay its debts.”%

The enemy within us

What about the Jews? What kind of enemies were they for Schmitt? Or were
they his enemies at all? It is said that Schmitt opposed the discriminating con-
cept of absolute enemy, because in his opinion an enemy must be regarded as
equal in standing to a friend: “The enemy stands at the same level as me.”®!
If the Jews were Schmitt’s enemies — and as we shall see they were indeed
— were they standing at the same level as him? Did Schmitt, who had warned
against the dangers of reducing the enemy into moral and other non-political
categories, degrade the Jews precisely in this way? Or was the issue about
something else?

As far as the Nazis in general are concerned, a degradation of the Jews
was certainly taking place. The basis for this degradation was not, however,
moral or aesthetic but scientific, the biological theory of race. The Jews were
inferior to Germans, because the biological constitution of the Jewish race
was inferior. This, of course, does not explain why the Nazis considered the
Jews as enemies — not at least if we take Schmitt’s own perspective seriously.
According to him, there exists no rational reason, no norm however true, no
program however exemplary, no social ideal however beautiful, no legitimacy
nor legality — and no scientific theory — which could justify the declaration
of an enemy and thus men killing each other: “If such physical destruction of
human life is not motivated by an existential threat to one’s way of life, then
it cannot be justiﬁed.”82 For the Nazis, however, a biological theory became
also a political theory, insofar as the biological antithesis of the Jew and the
German accrued immediately a political meaning. The Jews as the domestic
enemy were declared to present an “existential threat” to the way of life of the
German people. The Jews were marked by the Nazis, not merely as biologically
but as existentially different and alien. Therefore, it was justified, even from
Schmitt’s perspective, to declare them as the enemy.
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Of course, the declaration of an enemy does not perforce lead to “utter
destruction”. At first, the enemy must be absolutized. Therefore, the Nazis
were forced to interpret racial inferiority in terms of a general worthlessness.
This was something that Schmitt refused to do. On the one hand, he refused
to interpret the biological difference in terms of a political antithesis, because
he did not recognize a mere biological difference as a sufficient condition for a
political enemy. On the other hand, Schmitt refused to accept that even a total
worthlessness of the enemy could justify an utter annihilation. However, this
is not to say that he considered a Jew as an equal. What is known is that from
1933 onwards, he indeed saw the Jew as the absolute enemy. But Schmitt’s
opinion of Jews was not based on a presumption of moral baseness, racial
inferiority or general worthlessness. The Jew was the absolute enemy because
Schmitt saw in him an enemy of the political. But why is the enemy of the
political the absolute enemy? In order to answer to this question, we must take
a closer look at the political function of the enemy in Schmitt’s theory.

For Schmitt, the enemy is not only a criterion for the political, but also the
constitutive presupposition for the existence of friends, that is, for the political
identity of a community. A community emerges in the political sense at the
moment it identifies (erkennen) its enemies. Identification and the subsequent
exclusion of the enemy constitute the community as a political community.
For, at the same moment when the people identify the enemy, they also iden-
tify themselves as the enemy of the enemy. Identification of the self as the
enemy of the enemy — as the other of the other — is, in turn, the precondition
of “existential affinity”” and independent identity.®* Only through this state of
independence, the community reaches “a more sublime and a more intensified
mode of being” over and against the “natural existence of groups of individuals
who just happen to live together”,** a meaningful political existence over and
against an indifferent natural existence.

It should be noted that this theory of the political is purely formal. It is
possible for the enemy to be another race, to speak another language and to
represent another culture, but as we have already seen, it is insignificant in the
final analysis in what respects he is the “other”. The enemy can be anyone who
threatens my way of life: “An enemy is whoever calls me in question.”® The
precondition for the existence of a political community is that he is identified
and excluded. On the other hand, “anyone” — not in principle but concretely —is
a figure which cannot occupy the place of the enemy, since one cannot identify
him and therefore, one cannot exclude him either. In fact, the real enemies of
Schmitt’s political community are not the enemies denoted by the friend-enemy
distinction, since these latter enemies are the necessary precondition for this
community and therefore they are, in a sense, its friends. The enemy grounds
the political community of friends. For this reason, the real enemies — enemies
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in the fundamental sense of the word — of Schmitt’s political community are
those “groups of individuals who just happen to live together”, that is, those
who fail to distinguish friends from enemies and who therefore have no po-
litical existence of their own. These non-identified groups of individuals are
never the constitutive enemies of Schmitt’s political community. Instead, they
are the enemies of the political as such and, therefore, the most dangerous
enemies of all. They are the real enemies, because only the absolute enemies
are, in the final analysis, a real threat to the way of life of friends.

From 1933 onwards, Schmitt conceived the Jews as the enemy of the
political, that is, as an absolute enemy, as absolutely “other and strange”. In
his view, the ordinary otherness of the Jews became manifest already in the
existential “condition and attitude” of the Jewish people. According to him,
in contrast to the Germans and other Christian peoples, the condition and the
attitude of the Jewish people are “totally abnormal”.® Referring to the cabbalist
interpretations of world history as a battle among heathens he writes: “The
Jews stand by and watch how the people of the world kill one another.”®” They
refuse to exist politically, that is to say, to distinguish friends from enemies.
They merely “stand by and watch”. However, this ordinary otherness of the
Jew is not the reason why he becomes the absolute enemy for Schmitt. In fact,
the Jew with an identifiable “condition and attitude” is, in a sense, a friend
insofar as the unity of the German and especially of the European Christian
spiritual community is constituted by his exclusion.®® The real reason why
Schmitt identifies the absolute enemy in a Jew is, paradoxically, that one
cannot identify the Jew.

For Schmitt, the unidentifiability of the Jew is based on the essence of
Diaspora Judaism. In his view, this essence is assimilation. The Jew is the
other and thereby the enemy, but because one cannot identify him as the
other, he must be the absolute other, the enemy in its absolute formlessness.
For this reason Schmitt writes: “The real enemy is the assimilated Jew.”® In
other words, Schmitt believes that the Jew is not the real enemy, that is, the
absolute enemy or the “ultimate enemy”, as Jacques Derrida expresses it,”’ on
account of his moral, aesthetic or scientific degradation or because his human
worth would be denied. He is the absolute enemy because it is impossible
to identify him — because the Jew has no form of life of his own in the first
place. He is like me, he lives like me, but he cannot be my friend — why? For
the reason that Schmitt’s identity as a Christian is constituted by the fact that
the Jew is the enemy, that the Jew, regardless of his contemporary “virtuosity
of mimicry”, is the murderer of Christ. Here, political theology, which traces
analogies between theological and political concepts, is transformed into a
theological politics, which aims at a religious justification, if not of war and
killing, then at least of personal hatred.
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Although Schmitt’s political concepts have quite strong religious underpin-
nings, as we shall see below, this does not imply that he believed theologians
to make good politicians. On the contrary, his severe critique of the reappea-
rance of the medieval theological concept of just war in modernity suggests
that he opposes rather than approves the theologization of politics. The fact
that he emphasized the similarity between the medieval, theologically justified
wars of destruction and the ethically justified military interventions — “police
bombings” — in late modernity does not mean, however, that he would have
identified these epochs as the same. On the contrary, he was careful to distin-
guish medieval anarchism from modern nihilism.”! Even a struggle between
pluralistic powers in the framework of a political unity is more desirable in
Schmitt’s view than a worldwide “Babylonian unity”, since the precondition
for the latter is either the absolute passivity of humankind or the overwhel-
ming control by the world police. It is precisely this police and the “nihilistic
centralization” presupposed by it, rather than any anarchism, which is the
real focus of Schmitt’s criticism in the sphere of international law and poli-
tics — but also that of theology: “Every functional, centralized organization
is not perforce, simply because it is ‘unitary’, an ideal organization of human
relations. The kingdom of Satan is also a unity.”? Schmitt has been accused
of being irrational, but for him it is exactly this nihilistic centralization, the
technological indifference of one-dimensional world domination — and not
for instance the possibility of war — that is irrational. From the perspective of
Schmitt’s metaphysical conviction according to which order is created out of
disorder, the real possibility of war exists as the necessary precondition for
every effective peace. His philosophy of concrete life, including his concept
of the political, is perhaps best understood in relation to this concept of peace
and to its enemy: “Anarchistic chaos is better than nihilistic centralization.
Katechon” — the restrainer of the Antichrist — “becomes conceivable in him
who does not stand for the unity of the world.”*?

According to Schmitt, the police controlling the centralized world order
are not civil servants of the state, because an organization whose sovereignty
encompasses the whole humankind cannot be called a state. The idea of a
world-state contains an insuperable conceptual contradiction. The sovereignty
of the state is a relational concept which expresses its essence only in relation
to other sovereign states.” The world-state can be realized merely as an eco-
nomic-technical organization. For Schmitt, this does not signify the end of all
governing but only the end of the “responsibility and visibility” of governing. %
There are still those who rule and those who are ruled but this ruling takes place
without a recognized reciprocal relationship between protection and obedience.

80



For this reason, those in power in economic-technical organizations appear in
public as critics of political power. They speak on behalf of a free society, in
which the only power relationship is the — seemingly voluntary — relationship
of exchange. Together with the political anarchists, they speak on behalf of a
society in which man would be absolutely free. However, Schmitt’s question

is:

free from what? According to him, the question can be answered either

from a pessimistic or an optimistic point of view, and this will ultimately lead
him to an anthropological confession of faith.
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5. LIBERAL PATHOS

‘We have come to recognize that the political is the total, and as a result we know
that any decision about whether something is unpolitical is always a political
decision, irrespective of who decides and what reasons are advanced.

Carl Schmitt, Political Theology

In Schmitt’s view, all theories of state and political ideas can be tested on
the basis of their anthropology and thereby classified according to whether
they — consciously or unconsciously — presuppose man to be good or evil by
nature. As for Schmitt’s own view, he asserts that no theory which holds man
to be good is genuinely political: “All genuine political theories presuppose
man to be evil, i.e., by no means an unproblematic but a ‘dangerous’ and dy-
namic being.”! This “anthropological confession of faith” discloses a second
presupposition of Schmittian politics, in addition to the real possibility of the
enemy: the hierarchical relation of power. The sphere of the political does not
exist without power and without man’s “dangerous” nature there would be no
motivation for power. According to Schmitt, it is impossible to legitimize po-
wer except by means of the potential threat that man presents and the security
that power provides: “From the purely human point of view, the relationship
of protection and obedience remains the only explanation for the existence
of power.”? In other words, if man was good and docile in every respect and
therefore, did not need order or protection, power would have no legitimacy. In
Schmitt’s view, the disappearance of power would also signal the disappearance
of politics. For this reason anarchism, whose point of departure is the absolute
evilness of power opposed by the goodness of man, cannot articulate its own
political theory. Schmitt passes the same judgment on liberalism.

All theorists of liberalism have certainly not considered man to be good,
but according to Schmitt the doctrine of liberalism, in which society deter-
mines its own order which the state is subordinated to serve, assumes an
unproblematic conception of man. Schmitt acknowledges that liberalism has
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never been politically radical like anarchism, but for him it is also evident that
liberalism’s neutralizations, depoliticizations and declarations of freedom have
a certain political meaning. They are polemically directed against a specific
state and its political power on behalf of individual freedom, private property
and economic competition:

All liberal pathos turns against repression and lack of freedom. Every encro-
achment, every threat to individual freedom and private property and free
competition is called repression and is eo ipso something evil.?

Although Schmitt admits that liberalism has not radically rejected politics or
the state, he also points out that neither has it advanced a positive theory of
the state nor delineated how the state should be reformed. By connecting the
political with the ethical and subjugating it to economics, it has only managed
to neutralize the state, to reduce it to a mere servant of society.* According to
Schmitt, these operations are understandable if one believes that our destiny
today is not politics but economy, which he refuses to believe. Politics is still
our destiny, because economy has become entirely politicized. Besides, argues
Schmitt, it is a mistake to believe that a society based on economic interaction
or exchange would be “essentially unwarlike”, as Joseph Schumpeter suggests.
In Schmitt’s view, only the terminology used in liberal ideology is unwarlike
whilst concrete practice turns out to be less unwarlike. Wars have perhaps
been condemned but sanctions, punitive expeditions, pacifications, protection
of treaties, measures to assure peace and the international police remain. In
other words, a system based on exchange does not exclude the possibility of
the worst kind of repression and exploitation. When the exploited attempt to
defend themselves in such a situation, it is obvious that they cannot do so by
economic means. Moreover, those who possess the economic power would
interpret every attempt to change power relations by extra-economic means
as violence and crime.’ Thus, Schmitt concludes that economic power is as
repressive as political power, but unlike political power, which in Schmittian
terms is based on responsibility and visibility, economic power tends to conceal
itself and to avoid the question of responsibility.

5.1 TOTAL STATE

In Schmitt’s view, the twentieth-century reaction to the liberal neutralization
and depoliticization of all the spheres in the 19" century is a total politiciza-
tion. As a result, the nineteenth century neutral state is replaced with a fotal
state. According to Schmitt, one should not confuse the total state with the
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absolute state of the 18" century, which stood above society as a stable and
a distinctive force. Moreover, it is not the universal state, outlined by Hegel
and his followers, which stands above society because of its moral superiority.
The total state is first and foremost a state in which state (Staar) and society
(Gesellschaft) penetrate each other. In contrast to the liberal, non-interventi-
onist state, there is no sphere in the total state “which should be considered
as absolutely neutral in the sense of non-intervention by the state”.® The total
state intervenes “in all possible matters, in economy and in all the other spheres
of human existence”.” As a consequence, everything becomes at least potenti-
ally political and formerly social matters become affairs of the state but also,
reciprocally, the affairs of the state themselves become social matters.
According to Schmitt, the appearance of the total state is above all a con-
sequence of the democratic development in the West. For him, it is precisely
democracy which does away with all the typical distinctions and depolitici-
zations characteristic of the liberal 19™ century. In democracy, there exists no
antithesis between the state and society. The same applies to the other antitheses
of the 19" century — including the antitheses between religion and politics,
culture and politics, economy and politics, law and politics and so on. In other
words, if liberalism believes in the exclusion of the state-free society from the
sphere of the political, the 20" century democratic movement believes that
nothing, by necessity, remains outside the political. In democracy, all those
spheres of society which were previously identified with the private sphere
and thus, outside the public and the political are politicized. In Schmitt’s view,
this politicization is a logical consequence of the fundamental principle of
democracy, namely of the identity of those who rule and those who are ruled,
of government and people. Out of this identity the total state is born.
Schmitt’s notion of total state has been interpreted as an indication of his
tendency towards totalitarianism, but he himself thought of it as a concept that
corresponded to the concrete reality of the West. According to Schmitt, the
total state is not a utopia of a state to come but a description of the twentieth
century European democratic state: “One may dismiss the ‘total state’ with any
kind of shouts of outrage and indignation as barbaric, servile, un-German or
un-Christian, but the thing remains that one does not get rid of it in that way.”®
The total state exists. Even liberalism cannot remain faithful to its nineteenth
century principles, but enters, as a consequence, into a practical alliance with
the total state. In Schmitt’s view, this is necessary for liberalism, insofar as
to survive it has to ally itself with those powerful democratic forces, which
dominate all political thinking in modernity.” According to Schmitt, however,
the liberal total state represents only one of the two existing types of total
states, namely the quantitative type. The quantitative total state penetrates all
the domains of human affairs, because it bows to everybody’s wishes, trying
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to please everyone, to subsidize everyone and be at the beck and call of con-
flicting interests all at once: “Its expansion is the result not of its strength but
of its weakness.”!°

The quantitative total state is total because of its weakness, but there also
exists, according to Schmitt, a qualitative total state. This state is total because
of its force.!! It does not try to satisfy all the demands of society, insofar as
this would pave the way to an assimilation of the state power with the interests
of social organizations — parties and corporations — leading ultimately to the
destruction of state authority. Rather, like the seventeenth century absolute
state, it transcends society by means of a new monopoly on politics. On the
one hand, this makes it possible to distinguish between friend and enemy; on
the other hand, between the political issues and the non-political ones. Yet,
this kind of depoliticization does not indicate a weakness of the state, insofar
as “only a strong state can remove itself from non-state affairs”.'” In Schmitt’s
view, the act of depoliticization is, at least today, a particularly intense po-
litical act.'® If the quantitative total state does not designate any domain as
free from state intervention, this is only because it can no longer make “any
distinctions”.'* And if the faculty of distinction and discrimination — judgment
— is the political faculty par excellence, as Schmitt at times believes, then the
quantitative total state, despite its totality, is not a state at all.

Schmitt sees Mussolini’s Italy as a kind of qualitative total state.'® The fact
that the total state arises from an identity of the rulers and the ruled does not
contradict this view. For Schmitt, the fact that Fascism abolishes elections
and despises all elezionismo does not indicate an antidemocratic but only
an anti-liberal attitude. In a specific sense, Schmitt considers Fascism to be
even more democratic than the liberal practice, because liberalism removes a
politically united people (Volk) from the public sphere, transforming it into a
culturally interested public (Publicum) and reducing the political formation
of will to the calculation of privately cast votes.'¢ In his view, however, the
core of democracy is not to be found in the counting of secretly cast votes in
complete isolation but in the will of a people, which is expressed above all
in a public acclamation: “The natural form of the direct manifestation of the
people’s will is the howl of approval or refusal of the assembled crowd, the ac-
clamation.”"” This is why he concludes that dictatorial and Caesaristic methods
are not necessarily antidemocratic. Not only can they evoke acclamation, but
they can also be “a direct expression of democratic substance and power”.'8
They are just anti-liberal. It may be the case that the fascist state, which as a
party state resembles the quantitative total state,'” does not fulfill all the re-
quirements of democracy or democratic legitimacy. However, Schmitt argues
that those societies which try to combine liberal and democratic principles do
not fulfill these requirements either. According to Schmitt, it is precisely this
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failed reconciliation between the principles of liberalism and democracy in
the practice of modern mass democracy that has paved the way for the crisis
of parliamentary democracy.

5.2 PARLIAMENTARISM AND DEMOCRACY

Like every great institution, Schmitt argues in The Crisis of Parliamentary
Democracy (1924), also parliament presupposes certain fundamental principles
and ideas. However, Schmitt refuses to subscribe to the familiar conception
according to which parliament is seen above all as a committee of the people.
Already the fact that the members of parliament are independent of the people
during the electoral period contradicts this definition. He also regards as illusory
the claim that parliament should be considered a means for selecting political
leaders — suggested for instance by Max Weber and Hugo Preuss: “Politics, far
from being the concern of an elite, has become the despised business of a rather
dubious class of persons.”? If we want to discover the authentic principles of
parliamentarism, Schmitt argues, we must return to Burke, Bentham, Guizot
and John Stuart Mill. In their writings Schmitt discovers the essence — the
“ultimate intellectual foundation” — of parliamentarism. It lies in openness and
discussion, that is, in a process of confrontation of differences and opinions,
from which the real political will results. According to Schmitt, open discussion
as the principle of parliamentarism does not stand only for deliberation and ne-
gotiation since even tyrants negotiate. Open discussion signifies “an exchange
of opinions that is governed by the purpose of persuading one’s opponent by
arguing the truth or justice of something, or allowing oneself to be persuaded” !
In Schmitt’s view, the demand for open discussion as the principle of ruling
was born in the struggle against the theory of state secrets and Machiavellian
power politics. The Machiavellian use of power was countered with a moral
ethos, according to which might should be replaced with right. However, in
contrast to the absolute rationalism and the absolute concept of right which
characterizes Enlightenment, the rationality of open discussion and thereby
of parliament is relative: “Neither state power nor any kind of metaphysical
conviction is allowed to appear immediately within its sphere.”* In Schmitt’s
view, the disbelief in absolute truths does not manifest itself only in the prin-
ciple of open discussion but also in the principle of division of powers. It is
not only opinions which must be balanced with competing opinions — also
institutions must be balanced with competing institutions. According to him,
all this depends on a way of thinking that “creates multiplicity everywhere
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so that an equilibrium created from the immanent dynamics of a system of

negotiations replaces absolute unity”.?

Either/or or And

A growing number of liberal thinkers have emphasized the importance of
political perspective in social theory. Among these are the German sociologist
Ulrich Beck and the others who have spoken of so-called “reflexive moder-
nity”.>* According to Beck, in the age of reflexive modernity, the political
cannot be reduced to what he describes as the binary system of Either-or
proposed by Schmitt in particular (“either Christ-friend or Barabbas-enemy”),
but characteristic of the so-called “simple modernity” in general. Instead of
the Either-or experience, which is “becoming false”,? reflexive modernity
and thereby, a reflexive society can be defined in terms of a so-called And
experience: “The ‘age of And’ is destroying and replacing the ‘age of Either-
or’.”* Beck disagrees with Schmitt’s view that the And experience, thinking
“beyond Either-or”, would negate the political. According to Beck, it just paves
the way for a new kind of political rationality. At the core of this rationality
lies the concept of ambivalence: “The striking point is the ambivalence.”?’
The political does not originate with the recognition of an enemy, with the
antithesis of friend and enemy, but with the ambivalent position of in-between
— not only in-between Either-or but in-between “multiple perspectives” and
“multiple voices”. If certitude, conviction and commitment to truth consti-
tuted the political attitude of simple modernity, the attitude of political man
in reflexive modernity is, argues Beck, that of doubt. In his view, dubito ergo
sum is the cogito ergo sum of the reflexive society.?® This is the case because
only the “art of doubt” enables man to remain in-between and to pursue the
politics of And. It could be argued that the ambivalent position of in-between
presupposes also an exclusive choice between concrete alternatives. In Beck’s
view, however, this is not the case. The art of doubt “prevents nothing, but
makes many things possible”.?’ The reflexive artist of doubt has to doubt
even himself as a doubting being. He must realize that doubts themselves
are “thoroughly doubtful”*® because self-doubt is the precondition for all
doubt. In Schmitt’s view, this kind of doubtful ambiguity and ambivalence,
eternal swinging between alternative choices and ironic suspicion — ultimately
suspicion of suspicion — would amount to nothing but a peculiarly romantic
and thus, an apolitical attitude.’' In Beck’s view, however, it is precisely the
Either-or experience that brings politics to an end.
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Nonetheless, Beck does not claim naively that we would have surpassed
the Either-or experience, emphasizing instead that in reflexive modernity
these two ways of experience are present simultaneously. Both of them are
included in the process of modernization inasmuch as modernization must
be understood in Beck’s view as an “unfinished and unfinishable dialectic
or modernization and counter-modernization”.?* In other words, this simul-
taneity of modernity and counter-modernity is not an accident, but “caused
by the system and systematically linked to it”.** Besides, the And experience
which permeates the Either-or experience actually facilitates a renaissance of
the latter. The process of modernization itself produces counter-modernity,
which in turn aims at reinforcing certitude in contrast to the ambivalences of
modernity: “Counter-modernity transforms doubt into certitude.”>* Moreover,
Beck defines the relationship between the reflexive modernity and counter-
modernity in terms of opposition and even of antithesis. Does this mean that
the Schmittian notion of the political hence returns? Beck rejects this impli-
cation. The opposition between reflexive modernity and counter-modernity is
not a binary antagonism between friend and enemy. In a thoroughly reflexive
society, there exists no such antagonism:

A thoroughly doubtful society, beset by productive self-doubt, and therefore
incapable of truth, strictly speaking, cannot develop or uphold any construction
of an enemy.®

In other words, the representatives of counter-modernity cannot be political
enemies, because Beck recognizes very well that this would entail a return
to the logic of Either-or of simple modernity. Therefore, Beck locates the
representatives of counter-modernity elsewhere.

According to Schmitt, it was characteristic for the theorists of the Enligh-
tenment to seek and find universal morality as a neutral solution to the “evil”
politics of the Either-or. Also Beck pursues neutralization, but he goes further
than the Enlightenment moralists. Admittedly, he defines the opposition bet-
ween reflexive modernity and counter-modernity in terms of different attitudes
and worldviews, that is to say, in terms of ethics. In his view, there exists, on
the one hand, an attitude and ethics characterizing a proponent of reflexive
modernity. His attitude can be described as thoroughly liberal. He favors
reasonable discussion to violence and action, tolerates different ways of life,
supports human rights and the equality of the sexes, favors peace to war, and
so on. Itis true that he also doubts, but his doubt is “kind and deeply human”,*
because he first and foremost doubts all dogmatism, all “black-white thinking”.
On the other hand, there exists an attitude and ethics belonging to a proponent
of counter-modernity. He is the one who still believes in certitudes and ab-
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solute truths. He constructs these certitudes and absolutes — paradoxically by
means of modern technology. Inasmuch as he has been able to construct these
certitudes and absolutes, he has no reason for discussion. Therefore, he favors
violence and action. He “floats on action, washing away the questions in the
stream of action”.3” His action, in turn, is not based on reason but on emotion,
on “the orphaned and dried-up emotions” like hate, love, fear and mistrust.
Hence, the proponent of counter-modernity is an emotive person, who absorbs
questions into violent action. But what does he act for? In Beck’s view, he
acts for his own emotive truth and dogma, for his sacred beliefs including
tradition, nature, religion, nationhood, the distinction between ourselves and
strangers, and so on. Out of this sanctification “nationalism, ethnocentrism,
xenophobia and violence” are born.>

Presumably, for a liberal such a person is more or less “evil”. However,
Beck does not subscribe to this view. According to him, as already mentioned,
counter-modernity is included in the process of modernization. It is true that
counter-modernity is only capable of limiting the “autonomous course of
modernity”.40 Nevertheless, it is also itself irrevocably modern: “Nationalism,
ethnocentrism, xenophobia and violence are not the expression or eruption
of suppressed atavism continuing to be a potent force behind the facades of
civilization.”*! Counter-modernity is a response to the fundamental experience
of uncertainty and ambivalence of And. Therefore, a proponent of counter-
modernity cannot be viewed as evil in himself. But if he is neither a political
enemy nor an evil person, who is he? Presumably, his interests are diametrically
opposed to those of the liberal reflexive individual. Therefore, he cannot be a
like-minded peer. Nor can he be an “opposing doubter”, as Beck calls the po-
litical opponent in a reflexive society, because believing in certainties, he does
not doubt. The only alternative left, it seems to me, is to suppose that Beck’s
proponent of counter-modernity suffers from a kind of mental disability. He
is a person who is not capable of standing the modern ambivalence of And.
Beck acknowledges that the growing ambivalence can lead to “intolerable
conditions” that disturb everybody. In the case of the proponent of counter-
modernity, however, this disturbance is especially dangerous, because his
response to the intolerable conditions is emotive action and violence.

How then, in Beck’s view, must the proponent of reflexive modernity re-
late to his counter-modern counterpart? Insofar as he does not regard him as
a political enemy but as a disturbed person, his task is to outline acceptable
certainties and limits for him.*? In other words, his task seems to be inventing
therapeutic means capable of holding in check the worst psycho-pathological
effects — ethnocentrism, xenophobia, fundamentalism, violence — caused by
the inevitable and irrevocable process of modernization. Hence, even if Beck
attempts to rethink politics beyond friend and enemy distinctions, the way in
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which he neutralizes the opponent, treating him as if he was a psycho-patholo-
gical case, points to an apolitical way of thinking rather than to a rediscovery
of politics. In the final analysis, his “And experience” seems to signify nothing
more than a peculiar way of finding Aufhebung, and thus reducing politics to
insignificance. However, Beck did not take into account the possibility that
with the “And experience” a new antithesis comes into being, the antithesis
between the “Either-or experience” and the “And experience” (Either-or or
And).

For Schmitt, Ulrich Beck’s “thoroughly doubtful” society of reflexive mo-
dernity would probably represent a society in which the premises of parlia-
mentarism have been transformed into premises of the whole society. The
relative rationality of doubt incapable of truth has displaced everywhere the
absolute rationality of absolute truths; open discussion has displaced emotive
convictions and commitments. Even the metaphysics of doubt is challenged by
the ever-lasting self-doubt. In Schmitt’s view, however, one should doubt the
idea of the “thoroughly doubtful” society of openly discussing doubters, not
because it would be malicious in principle but because the concrete practice
of modern mass society and mass democracy seem to function in a completely
different manner. This practice has made the premises of parliamentarism
and simultaneously, the whole idea of argumentative discussion an “empty
formality™:

Many norms of contemporary parliamentary law, above all provisions concer-
ning the independence of representatives and the openness of sessions, function
as a result like a superfluous decoration, useless and even embarrassing, as
though someone had painted the radiator of a modern central heating system
with red flames in order to give it the appearance of a blazing fire.**

The important political and economic decisions on which the fate of mankind
rests today, no longer result from balancing opinions in a public debate but
from other instances altogether:

Small and exclusive committees of parties or of party coalitions make their
decisions behind closed doors, and what representatives of the big capitalist
interest groups agree to in the smallest committees is more important for the
fate of millions of people, perhaps, than any political decision.**
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Parties do not approach each other as groups exchanging opinions in the open
arena, but as social and economic power-groups calculating their mutual in-
terests and opportunities for power. It is no longer a question of persuading
one’s opponent of the truth or justice of one’s opinion but rather of winning
the majority in order to rule. The masses are in turn won over through a
propaganda apparatus which relies on an appeal to immediate interests and
passions for maximum effect. The way of argumentation characteristic of real
discussion ceases and becomes replaced by a conscious reckoning of interests
and chances for power in party negotiations, while the non-argumentative
slogan is addressed to the masses.*> In Schmitt’s view, all this contradicts
the principles of parliamentarism but it does not necessarily contradict the
principles of democracy. The crisis of parliamentary democracy is therefore
a crisis of parliamentarism, not a crisis of democracy.

Schmitt holds that parliamentarism — ruling by discussion — belongs to the
world of liberal ideas. Yet, it does not necessarily belong to democracy. In a
democracy, an “institution based on discussion by independent representatives
has no autonomous justification for its existence”.*® He admits that at first
democracy appeared in an obvious alliance, even identity, with liberalism. Ho-
wever, it has been allied with almost all political movements in the 20" century
— for instance, in social democracy it was merged with socialism. In Schmitt’s
view, democracy can in fact be absolutist as well as liberal, centralized as well
as decentralized, progressive as well as reactionary. Nevertheless, it is not a
form without substance since the essence of democracy lies, as mentioned abo-
ve, in the identity of governing and the governed. Schmitt’s point of reference
here is, as almost always when he attempts to define democracy, Jean Jacques
Rousseau. It was precisely Rousseau who established that in a democracy, the
sovereign and the subject are “identical correlatives”.*” According to Schmitt,
it is possible to distinguish a whole series of identities:

All democratic arguments rest logically on a series of identities. In this series
belong the identity of governing and governed or sovereign and subject, the
identity of the subject and the object of state authority, the identity of the people
with their representatives in parliament, the identity of the state and the current
voting population, the identity of the state and law, and finally the identity of
the quantitative (the numerical majority or unanimity) and the qualitative (the
justice of the laws).*

In Schmitt’s view, the democratic identity of those who rule and those who
are ruled arises from the democratic principle of homogeneity. In contrast to
the liberal idea of multiplicity, democracy presupposes unity: “Democracy
requires first homogeneity and second — if the need arises — elimination or
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eradication of heterogeneity.”*® The homogeneity of the people corresponds
in turn to the democratic concept of equality, that is to say, to the equality of
equals. Therefore, the question of equality is not one of abstract, “logical-
arithmetical games” for Schmitt. Rather, it concerns the substance of equality.
It can be found in certain physical and moral qualities, for example, in civic
virtue, in aréte, the classical democracy of vertus, and so on. What matters,
however, is that such a substantial foundation of equality exists — equality
which contains a possibility of inequality:

One has to say that a democracy — because inequality always belongs to equality
— can exclude on part of those governed without ceasing to be a democracy,
that until now people who in some way were completely or partially without
rights and who were restricted from the exercise of political power, let them
be called barbarians, uncivilized, atheists, aristocrats, counterrevolutionaries,
or even slaves, have belonged to a democracy.™

This equality can be racial or ethical, religious or national but above all it
is restricted and restrictive for Schmitt: “Equality without the possibility of
inequality, equality which it is impossible to lose, is worthless and inconse-
quential.”>" In his view, absolute human equality is conceptually and practically
meaningless, an indifferent equality without substance. Besides, in the condi-
tion of a superficial political equality of man, another sphere — the economic
for instance — in which substantial inequalities prevail will dominate politics,
transforming the economic inequalities into political inequalities. According to
Schmitt, the equality of all persons as persons is therefore an empty formality
— and the demand for this equality belongs to the world-view of liberalism,
not that of democracy.

Schmitt acknowledges, as mentioned above, that democracy first allied itself
with liberalism and that even Rousseau, whose Social Contract is one of the
most coherent presentations of democratic principles, starts with a concept
of contract characteristic of liberalism. According to Schmitt, however, it is
liberal only on the surface to the extent that the state’s legitimacy is justified
by a free contract but the essential content refers to the democratic principle
of identity and thus of equality as homogeneity. The central concept of general
will does not tolerate different opinions, and those opinions and votes which
differ from the general will, in other words from the “voice of majority”, are
simply wrong.>? Thus, a citizen who disobeys the majority decision cannot be a
citizen and an equal in this sense. He remains, as Rousseau writes, a “foreigner
among the citizens”.>® In Schmitt’s view, however, Rousseau did not realize
that his point of departure, namely the contract, contradicted the concept of
homogenous general will: “Where it exists a contract is meaningless. Where
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it does not exist, a contract does not help.”** In this issue Schmitt sides with
Pufendorf according to whom a mutual contract is an impossibility in a demo-
cracy, because not only would such a contract presuppose a difference between
those who command and those who obey, but it would also imply a limitation
of state power. In a democracy, there is no such difference, which also implies
that the state power is unlimited.* The sovereign’s will becomes immediately
the law in a democracy, and insofar as the people are the sovereign, their power
is without limits: lex est quod populus jussit.>® Schmitt understands this to
entail that all efforts to limit the expressions of this will, such as the division
of power, are undemocratic.’ In a democracy, people’s will is simultaneously
the “supreme judge” and the “supreme legislator”.>®

Yet, according to Schmitt, as already mentioned, a people does not express
its will necessarily by means of an individual and secret ballot. For him, the
idea that the people can express its will only when each citizen votes in deepest
secrecy and complete isolation is not a democratic but, again, a liberal idea. It
transforms a uniquely “democratic and political” citizen into a private man.

The individual and secret ballot transforms a citizen — this uniquely democratic
and political figure — into a private man of the private sphere, who by voting
expresses only his individual opinion.>

According to Schmitt, the individual and secret ballot which relieves a per-
son from all responsibility contradicts the whole concept of the people: “The
people exists only in the sphere of publicity.”®° The counting of votes does not
express a public or general opinion (volonté générale),®' but only the opinion
of millions of private individuals.®? Besides, Schmitt adds that one person can
express the people’s will as well as a group of secretly elected parliamentary
representatives. In his view, this is the case because the democratic principle
of identity can and must be defined in terms of identification, insofar as the
absolute identity and homogeneity of a people are impossible. In other words,
democratic equality rests on a recognition of identity, not on actual reality: “A
distance always remains between real equality and the result of identificati-
on.”% This being the case, the decisive question in a democracy concerns the
formation of the people’s will, that is, how can those who rule represent their
will as the will of those who are ruled? For Schmitt, “everything depends on
how the will of the people is formed”.%* In the concrete life of a democracy,
the most crucial question is therefore to establish who governs the propaganda
machinery, that is to say, the “methods of psycho-technical manipulation of the
great masses” with which the will of the people is to be constructed.®® Accor-
ding to Schmitt, those who have control over this machinery — the military, the
police force, the press, the party organizations, the schools and so on — form
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a new aristocracy. Democracy, however, is not necessarily destroyed. Rather,
this phenomenon simply demonstrates that even dictatorship is not antithetical
to democracy. Instead, Schmitt believes that democracy can well dispense of
parliamentarism and its principles of openness and discussion.

Between identity and representation

For Schmitt, the crisis of parliamentary democracy is not only a crisis of
parliamentary principles. It is also a crisis of the modern state. The reason for
this is that Schmitt holds every political entity — at the moment the state — to
be based on representation: “There is no state without representation”, writes
Schmitt in his magnum opus of the Weimar period, Vefassungslehre (1928).%
The modern democratic state, however, is losing its power to represent. This
is partly due to the democratic principles of identity and homogeneity. They
contradict the idea of representation, because representation implies an ele-
ment of transcendence which Schmitt always interprets to mean “authority
from above”.%” In the final analysis this is not dangerous to the existence of
the state, insofar as one realizes that concrete masses are always heteroge-
neous and that “nowhere at any point of history has there existed a total and
perfect identity of a people present to itself as a political unity”.%® According
to Schmitt, every effort to realize immediate democracy has to take this limi-
tation into consideration, which is also the reason why he claims that in the
concrete life of the state the principle of identity must be replaced with that of
identification. The democratic principle of identity is realized when the masses
identify themselves with a certain representation. Regarding the principle of
representation the representative practice of the modern parliamentary system
is in fact more fateful than the democratic principle of identity.

Why, then, are the modern parliamentary system and the representative
democracy practiced by it, not representative according to Schmitt? Firstly,
he argues that representation belongs to the public sphere and has nothing to
do with secret ballots, mandates, or other equivalent concepts, which origi-
nally belonged to the sphere of private law: “To represent signifies rendering
the invisible visible and conceivable through something which is present in
public.”® Secondly, representation is “something existential”” in contrast to the
normative processes and procedures of contemporary parliamentary practice
and thought.”® And thirdly, everything that a modern representative represents
is linked with party programs, material interests and a quantitative notion
of the electorate. Schmitt, on the contrary, holds that instead of something
partial, material and quantitative, real representation presupposes something
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comprehensive, ideal and qualitative: “The political entity is represented as a
whole.””! In fact, he does not call the representation of interests representation
— Repridisentation — at all, but prefers to use the term Vertretung. However,
Schmitt does not claim that this “inauthentic representation” would necessa-
rily destroy democracy. A democracy can dispense with representation, but it
would lose its status as a democratic state, because there is no state without
representation.

In Schmitt’s view, it is possible to classify every political entity by deter-
mining the extent to which it is dominated by the idea of identity on the one
hand and its opposite, the idea of representation, on the other. The form of
government (Staatsformen) based on absolute identity is democracy — “all
democratic thinking is erected on the idea of immanence’’? — whilst the form
of government based on absolute representation is monarchy. Yet Schmitt holds
that these absolute forms exist only in principle, since every concrete form
of government, and thereby of state, presupposes aspects from both of them.
It could be argued that Schmitt thus returns to the Platonic idea according to
which there are two basic forms of government, kingship and democracy, from
which all other forms are derived. In Plato’s view, in every well-ruled state in
which “freedom, accordance and prudence” prevail, there are elements from
both of them.” Schmitt, however, goes even further, for according to him,
there does not exist a single state without elements from both of these basic
forms. For him, pure democracy without any monarchical elements — without
representation — is as impossible as pure monarchy without any democratic
elements, in other words, without identity.

It has been claimed that Schmitt introduced the radical democratic concept
of the people into the debate about the state and the constitution of the Weimar
republic.”* In a sense, this is true. For him, the people is the “supreme judge”
and the “supreme legislator” in a democracy. In a democracy, only the people
may decide on the type and the form of its political organization and this or-
ganization is legitimate only if based on the immediate will of the people. In
itself, however, the people has no form or organization. It is the unformed and
unorganized origin of all forms and organizations, the unrepresented foundation
of all representations. In a word, the people is the constituent power (verfas-
sunggebende Gewalt) of the nation. The idea of the people as the constituent
power of the nation and the anarchistic arkhe of the state is not new. It can
be traced back to the conceptual distinction between pouvoir constituant and
pouvoir constitué first made by a French theorist of the Revolution, Emmanuel
Sieyes. Like Schmitt, Sieyes attributes constituent power to the people and
more explicitly, to the nation, whose will is “the origin of all legality”. Accor-
ding to him, constituent power is power which is not defined by a constitution
but which is presupposed by it. We must notice, however, that Schmitt uses
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Sieyes’ distinction for his own purposes, specifically abolishing limits that
Sieyes sets to constituent power. According to the latter, constituent power
is not limitless but limited by natural law, which stands “prior to and above
the nation”.”® For Schmitt, nothing stands prior to and above the constituent
power of the people. It precedes natural law and transcends it as it “precedes
the constitution and is above it”.”® As a matter of fact, Schmitt defines the
concept of the constituent power of the people in Verfassungslehre in the same
way as he defined sovereignty in Political Theology. From the point of view
of constitution, it emanates from nothingness. In Political Theology Schmitt
had refused to recognize the people as sovereign because the decisionist and
personalistic elements of the concept of sovereignty were thus lost. In Ver-
fassungslehre, however, he assigns all the properties of sovereignty precisely
to the people. Like the sovereign, the people belongs to a constitution as its
constituent instance, but cannot be included in it. The people is the founding
rupture of the constitution. Its will founds the constitution of the state, but
the constitution does not exhaust the people. The people remains “outside
and above” it. In Schmitt’s view, the ground of the Weimar Constitution, for
instance, cannot be found in any article of the constitutional law. It is found
in the political existence and will of the German people. The Weimar consti-
tution and thereby the form of government of the German democratic state is
an “existential total-decision” of the German people.

Schmitt argues, however, that there is no state without representation and
that the people itself does not have the power of representation. The radicalism
of Schmitt’s radical theory of democracy ends here: The people is merely
the instance of the creation (Herstellung) of the state, not the instance of its
exposition (Darstellung). It creates but does not sustain the political form,
the state: “The procedures and methods of the creation of the political entity
are not sufficient to establish a form of government.””” The existence of the
state presupposes a power, which shapes the political decision of the people.
According to Schmitt, this power belongs to the political authority. Inasmuch
as the form contains above all the “exposition of the political entity”,”® to
shape signifies representation. The political authority is therefore the instance
of representation. It brings a fragment of transcendence into the immanence of
identity: “No democratic state can renounce absolutely all representation.””
But what does this authority represent? It represents an idea, that is, an ethi-
cal foundation of the state.’’ Being present in public, it renders the invisible
visible and conceivable through its own existence. The political authority
is in turn possessed by those who govern. Only they can expose the ethical
foundation of the state through representation: “In every state there must be
those who can say: L’Etat ¢’ est nous.”" In principle, the people is identical
with the state in a democracy, but in Schmitt’s view this is not the case in
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practice. The people in its totality is not the state because it cannot govern,
or even administrate. After the people has decided on the type and form of
constitution, it can only say yes or no to a question posed to it by those who
have political authority. Schmitt believes that, in normal political conditions,
the only mode of expression for the immediate will of the people is the acc-
lamation.®? In acclamation the people expresses its accord or discord through
a simple exclamation: crying “viva!l” or “down with it”, applauding a chief
or a proposal, shouting long live the King or somebody else — or refusing to
acclaim, murmuring or staying quiet.®’

Yet it seems to me that in Schmitt’s theory, paradoxically, even the people
as the constituent power would disappear without the act of representation.
Although Schmitt repeatedly emphasizes that the people is the form-giving,
but in itself unformed, form of all forms, and that its will is always a direct
will and therefore impossible to represent, his theory of the state in Verfas-
sungslehre nevertheless seems to contradict this definition. This is the case
since in Schmitt’s view “the natural presence of groups of individuals who
just happen to live together” does not constitute a people. The existence of a
people presupposes a “more sublime and more intensive mode of being”.3 It
presupposes a political mode of being, which means that a people must be-
come conscious of its political identity. As already said, the people becomes
conscious of this identity at the moment it identifies its enemy.®> However,
concrete masses — “individuals who just happen to live together” — are always
heterogeneous: “In concreto the masses are sociologically and psychologically
heterogeneous.”*® For this reason, they are not, as such, capable of identifying
a common enemy. Therefore, Schmitt replaces the principle of identity with
that of identification. The people becomes conscious of a common enemy
by identifying itself with a representation that is given to it from above. For
Schmitt, it is precisely the representation, which “produces a concrete mani-
festation of a sublime mode of being.”®” Only at that instance does the will of
the people become the constituent will of the nation. Otherwise, the people
remains in its natural and non-political condition.

In other words, the revolutionary force of an unorganized and unrepresented
people seems to me only virtual. In a democracy, the people is the supreme
judge and the supreme legislator, but in order to become a people, natural
groups of individuals must be elevated to a political existence. This presuppo-
ses representation, that is to say, authority from above. It is precisely for this
reason that ultimately Schmitt’s sovereignty of the people in Verfassungslehre
does not coincide with the concept of the sovereign in Political Theology.
Although the sovereign, who decides on the state of exception, occupies in
Political Theology the same metaphysical place (“outside and above”) as the
people in Verfassungslehre, only the people needs to be represented. Only the
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act of representation brings about the political will of the people. In the poli-
tical reality of Weimar Germany, the one who in Schmitt’s view represented
the people was in fact the one who also decided on the state of exception, the
Reichsprésident. Only the Reichsprdsident had the possibility to represent
“the political total will of the German nation”.%® Only the Reichsprisident
had the capacity for myth.

5.3 DICTATORSHIP AND MYTH

In Schmitt’s view, the 19" century experienced the emergence of two me-
diating ideas from the rift between the principles of parliamentarism and the
real fate of the people: democracy and dictatorship. Both democracy and
dictatorship opposed bourgeois liberalism and parliamentarism. Discussing,
balancing, and engaging in public life — all this stood in the way of these two
adversaries, who opposed them with such force that the very idea of a media-
ting discussion appeared to be only an interim between bloody battles: “Both
opponents answered with a destruction of balance, with an immediacy and
absolute certainty — with dictatorship.”® The counterrevolutionaries, such as
Donoso Cortés, had defined this dictatorship in traditional terms as the dia-
metrical opposite of democracy. The socialist revolutionaries sought instead
to combine these principles. Out of this combination emerged the Marxist idea
of the revolutionary dictatorship of the proletariat. Schmitt considers this to
be also one of the secrets of Marxism’s political success. According to him,
however, the Marxist revolutionary dictatorship of the proletariat cannot be
conceived as a genuine revolution and dictatorship, because Marxism upholds
the Enlightenment tyranny of science and reason, whilst a genuine revolution
and dictatorship presuppose a more or less irrational foundation:

Only when it was scientifically formulated did socialism believe itself in pos-
session of an essentially infallible truth, and just at that moment it claimed the
right to use force.”

Although Marxism thus relies on the primacy of science, science in this case
should not be confused with the concept of science in the abstract Enlighten-
ment rationalism and which culminates in the concept of natural science. The
philosophy of natural science, Schmitt argues, cannot provide a foundation
either for a dictatorship or for any other political institution or authority. It can
only provide a foundation for a technocracy. On the one hand, Schmitt admits
that also Marxism, at least vulgar Marxism, claims a natural-scientific exact-
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ness for its theory, believing in the “iron necessity” of the laws of historical
materialism. On the other hand, the Marxist theory has another side:

The philosophically and metaphysically fascinating aspect of Marxist historical
philosophy and sociology is not its similarity to natural science, but the way
that Marx retains the concept of a dialectical development of human history and
observes this development as a concrete, unique antithetical process, producing
itself through an immanent, organic power.”!

Without the consciousness of this development, without the true knowledge of
social and historical reality, Marxist revolution would amount to inventing new
machines instead of political action. In Schmitt’s interpretation, the strength of
Marxist thought lies in this idea of consciousness. Its weakness lies, instead,
in the fact that the Marxist consciousness is dependent upon an intellectual
construction, in other words, upon the Hegelian philosophy of history. To the
extent that it only recognizes “evolution”, Schmitt perceives an antithesis
of revolution and dictatorship in this philosophy. From the perspective of
“evolution”, from the perspective of “the continual series of development”,
revolution and dictatorship are inconceivable. In his view, the essence of a
true dictatorship — as well as of revolution — lies in immediate interruption,
in a “decisive and deciding disjunction”, whilst the unending process of the
Hegelian world spirit absorbs all interruptions and disjunctions into itself as
immanent negations: “The essential point is that an exception never comes
from outside into the immanence of development.”®? The only possible dic-
tatorship which this logic can comprehend is the old Enlightenment idea of
educational tyranny.

In Schmitt’s view, this interpretation also holds true for Marx. Nevertheless,
Marx introduces a new element into the picture. He radically simplifies and
thereby intensifies the process of dialectical development.

What was new and fascinating in The Communist Manifesto was the systematic
concentration of class struggle into a single, final struggle of human history,
into the dialectical peak of tension between bourgeoisie and proletariat.”

Herein lies the originality of Marx as a political thinker, as Schmitt reads
him, and not in his program of “scientific socialism”. Humanity is reduced
to the friend and the enemy, to the proletariat and the bourgeoisie. This is the
critical moment in the dialectical process. Yet, one problem remains. On what
basis Marx claim that the moment has arrived and that this is the last hour
of the bourgeoisie? According to Schmitt, Marx himself is unable to answer
this question because of the reasons inherent in his theory. In this theory,
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the bourgeois epoch comes to its historical end at the moment in which it is
disclosed in human consciousness.’* However, to the extent that it is grasped
fully in human consciousness, the epoch must already have ended because
a historical dialectic knows only the past positively, but the future merely in
the negative.” In other words, had Marx succeeded in fully comprehending
the bourgeoisie, it would have proved that the era of bourgeoisie was over.
But Marx could not become fully conscious of the bourgeoisie, because a full
consciousness of the last hour of the bourgeoisie would have presupposed that
its epoch had already come to its end: “The tautology of Hegelian as well as
of Marxist certainty moves in such circles.”*

The above notwithstanding, Schmitt notes that contemporary Marxism
includes forces, which emphatically dismiss these rationalist arguments and
affirm the antithesis of the proletariat and the bourgeoisie as the fundamental
point of departure: “The bourgeois is not to be educated, but eliminated.” *’
Here it is no longer a question of evolving consciousness, but of a “real and
bloody struggle” between concrete groups of people. Schmitt recognizes that
Marx’s rationalist philosophy offered an intellectual instrument for this “real
and bloody struggle”, but the path to action was not opened until the intellectual
complexities inherent in the dialectical development had been pushed aside
in favor of the immediate necessities of political reality. In Schmitt’s view,
the concrete action of the Bolshevist regime is a proof of this. The anarchists,
for instance, were destroyed although they hardly represented the Marxian
bourgeoisie. In fact, Schmitt argues that Marxism advanced on the Russian
soil almost without restraint, because the proletarian thought there was free of
all the constructions of the Western European tradition and from all “the moral
and educational notions with which Marx and Engels themselves still quite
obviously lived”.”® But what, then, was the essence of the proletarian thought
in Russia? According to Schmitt, it was a “theory of the direct use of force”.”?
This theory is no longer a rationalist construction because it is based more
or less consciously on an irrational foundation. Instinct and intuition replace
rational development. The unconscious displaces consciousness.

Schmitt points out that already Bakunin had opposed Marx and Engels be-
cause of the “abstract method” by through which they approached revolution
— or as Bakunin himself writes:

In conformity to their [German] nature, they proceeded not from life to thought
but from thought to life. But anyone who takes abstract thought as his starting
point will never make it to life, for there is no road leading from metaphysics
to life.'
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Anyone who relies on abstraction, Bakunin continues, will die of it. The force of
his criticism, however, is not directed only at Marx and Engels but at all those
“knights of science and thought”, metaphysicians as well as positivists, who
attempt to prescribe the laws of life with these means. Science has no right to
rule since it is not life, it does not create anything and it can only conceive the
general and the abstract, thereby sacrificing the singular fullness of life at the
altar of abstractions. Life engenders abstract reflections, but these reflections
can never engender life: “Woe to mankind if thought ever became the source
and sole guide of life.”!°! Furthermore, science is for the privileged few, whilst
the people remain indifferent to it. In addition to the primacy of the abstract and
the general, the rule of science entails the rule of a small minority of scientists:
“If science is to prescribe the laws of life, then the great majority of mankind,
millions of people, must be governed by one or two hundred scholars.”!** For
these reasons, the Marxist dictatorship of the proletariat is, in Bakunin’s view,
nothing but a highly despotic domination of the masses by a new and small
aristocracy of scholars. Although Bakunin admits that the Marxists envision
a people’s state in which the proletariat will be raised to the level of a ruling
class, he asks whom it will rule, answering the question himself: “There must
be yet another proletariat which will be subjected to this new rule, this new
state.”! For Bakunin, every state, even a people’s state, implies slavery. If
there is a state, there will also be those who are ruled, there will be slaves. He
acknowledges that according to Marxists the dictatorship of the proletariat
will be temporary and brief, only an interim on the way towards the authentic
liberation of the people. However, he does not underwrite this idea either. If
the ultimate aim is liberty, why must people be enslaved in the first place?'%*
Therefore, instead of a dictatorship of the proletariat or any other form of
government and state, Bakunin speaks of behalf of masses and their instincts,
their “everyday needs and their conscious and unconscious desires”:

We believe that the people can be happy and free only when they create their
own life, organizing themselves from below upward by means of independent
and completely free associations, subject to no official tutelage but open to the
free and diverse influence of individuals and parties.'%’

In Schmitt’s view, however, it was not until Georges Sorel’s syndicalism that
the theory of direct action was crystallized, because only then was it raised
to the level of myth. According to Sorel, men who participate in great social
movements always imagine the approaching action as a battle in which their
cause is certain to triumph. Sorel calls these imaginative constructions myths.
According to him, all great world-historical acts rely on the power of myth.
Examples of such myths are the Greeks’ conceptions of fame and of the great
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name, the anticipation of the Last Judgment in ancient Christianity, the belief in
verty and revolutionary freedom during the French Revolution and the national
enthusiasm of the German war of liberation in 1813. For Sorel, a mere instinct
is thus not enough. As long as there are no myths, genuinely revolutionary
action is unimaginable. Admittedly, it is only from the depths of a genuine life
instinct and not from reason or from pragmatic calculations that a myth can
emanate. However, the myth itself is, simultaneously, a force which evokes
instincts and motivates action. Moreover, it is a force which organizes action,
representing it in a “coordinated picture” and giving it “maximum intensity”.'%
In Sorel’s view, asking who has the power to create myths today becomes the
decisive political question. According to him, only the socialist masses, the
industrial proletariat, have a myth in which they believe. This myth is the ge-
neral strike. It is through the mythical general strike — which does not signify
a temporary rupture of commercial relations but is itself a “phenomenon of
war”!%7 — that the proletariat asserts its existence.

Although a myth is a means of “framing the future”, ' it should not be
confused with utopia. Sorel holds that myth is indeed the complete opposite
of utopia, because utopia is always an intellectual achievement, a rationalistic
illusion, whilst myth refers to the instinctual immediacy of life. The effect of
utopias has always been, argues Sorel, merely to direct men’s mind towards
reforms, whilst myths have the power to lead men to prepare themselves for
revolutionary action. As a product of the intellect, a utopia can be discussed, it
can be accepted or refuted on intellectual grounds, but a myth is an indivisible
totality of profound convictions. It is not accepted or refuted in a judgment of
the intellect, but instinctually lived.'” Moreover, a myth should not be judged
by the future it portrays but as a “means of acting on the present”.!'’ The only
effective myths are only those which beget action immediately, encouraging
great and heroic deeds.

In Sorel’s view, the outcome of this action is very different from a Marxist
dictatorship. In the dictatorship of the proletariat Sorel sees merely a “harking
back to the ancien régime”.!'! Although he begins almost always with Marx,
as Schmitt observes, he does not follow the Marxists in this matter. Like Ba-
kunin, he opposes hierarchies and centralization. The task of the revolution
is not to change the state functionaries but to abolish the state and to diffuse
authority throughout the workers’ own organizations. Contrary to Bakunin,
however, Sorel does little to provide a post-revolutionary vision of society.
For him, present action evoked by the revolutionary myths is more important
than future visions. What matters is the revolution itself, not the state of affairs
after it. The proletariat has, Sorel writes, “no need to make plans for utilizing

its victories”.!?
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As already mentioned, Schmitt discovers in the Russian Revolution a con-
crete expression of the theory of the direct use of force based on myth. In his
view, however, the mythical element in the Revolution is not only the class
struggle, but also the nation. Socialism triumphed in Russia because it managed
to combine the class struggle with the sentiments of national enthusiasm and
resentment, directed not so much at the propertied classes as at Western intel-
lectualism. After the Revolution, Schmitt remarks, Russia became Muscovite
again. In his estimation, Lenin’s greatest achievement was the interruption of
the Europeanization of Russia started by Peter the Great. According to him,
this shows that nationalism is a greater myth than the class struggle:

The more naturalistic conceptions of race and descent, the apparently more
typical terrisme of the Celtic and Romance peoples, the speech, tradition, and
consciousness of a shared culture and education, the awareness of belonging
to a community with a common fate or destiny, a sensibility of being different
from other nations — all of that tends toward national rather than a class con-
sciousness today.'!3

For this reason Schmitt sees that Mussolini is stronger than Lenin. He does
not need to combine the international class struggle with a nationalistic sen-
timent. He can appeal straight to the myth of the nation. For as much as the
foundation of syndicalism outlined by Sorel is grounded in myth, so too is
Fascism. In his speech of October 1922 in Naples before the March to Rome,
Mussolini declared: “We have created a myth. This myth is a belief, a noble
enthusiasm. Our myth is the nation, the great nation which we want to make
into a concrete reality for ourselves.”!'* In this myth, the anarchistic myth
which resists all authority and unity is opposed by a new desire for order,
discipline and hierarchy. For Schmitt, the winner of this battle was not wit-
hout significance — he definitely preferred the desire for order, discipline and
hierarchy. Nevertheless, he recognized in both of these myths a most powerful
symptom of decline, not only of the absolute rationalism and the educational
tyranny of the Enlightenment, but also of the relative rationalism of parlia-
mentary thought. This is not to say that he would have perceived no danger in
the irrationality inherent in mythical thought: “The last remnants of solidarity
and a feeling of belonging together will be destroyed in the pluralism of an
unforeseeable number of myths.”!'> However, given that it was in Schmitt’s
view the “strongest political tendency today”, one could not simply ignore it.
And Schmitt doubtlessly belonged to those who did not.
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6. THE NOMOS OF THE EARTH

Once again men have to orient thinking towards the elementary order of their
terrestrial being. We are seeking for the meaning (Sinnreich) of the earth.

Carl Schmitt, Der Nomos der Erde

Usually Schmitt’s thought is divided into two phases, the decisionist phase
and the phase which begins approximately in 1933, called “thinking of
the concrete order”. However, we must remember that Schmitt had attempted
to think about concrete order from the very beginning of his career. Already
in Political Theology, he has called his decisionist approach a philosophy of
concrete life. In 1934 he merely reached the conclusion that reflection which
overemphasizes the act of decision does not fulfill the precondition of conc-
reteness in the philosophy of concrete life but, on the contrary, floats like the
normativist norm, “freely in the air”.! Therefore, he replaces both of these
approaches with a supra-personal perspective. Its point of departure is neither
the personal decision nor the impersonal and objective norm, but the concrete
institutional order and its historical development.2 For Schmitt, institutionalism
now becomes the third and the superior form of juridical thought, and Maurice
Hauriou, instead of Kelsen and Hobbes, its most typical representative.
Schmitt’s institutionalism is not only a counter-concept to decisionism and
normativism. It also implies a form of juridical and political thinking whose
point of departure is no longer the state and its monopoly on politics. Right from
the start in the 1930’s, Schmitt saw that the “epoch of the states” was coming to
an end. On the one hand, this decline was linked with the democratic principle
of identity that led to the blurring of the state and society and to the appearance
of the quantitative total state.> On the other hand, its root could be found in
the rising National-Socialist movement. It was, as we have already seen, the
triumph of National-Socialism, which alienated Schmitt from decisionism.
For him, the type of juridical thought which is dominated by the opposition
between norm and command, between Lex and Rex, cannot comprehend the
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idea of Fiihrer.* Schmitt sometimes perceived a possibility for the revival of
the traditional state in Italian fascism. For the fascistic qualitative total state
was still, in Schmitt’s view, the constitutive instance of the political insofar
as it was capable of genuine representation. Nevertheless, the triumph of the
national-socialist idea of the Leader and the Movement was a strong indica-
tion that the state was becoming a receding form: “The state — as a specific
order within the political unity — no longer has a monopoly on politics. It is
nothing but an organ in the service of the Leader of the Movement.” When
Hitler became chancellor Schmitt wrote: “One can say that on that day ‘Hegel
died’.”® Hitler’s death, however, did not entail a rebirth of the state. In the
preface to the fourth edition of The Concept of the Political written in 1963
Schmitt still emphasizes that the state, “the paradigm of political unity, the
possessor of an unbelievable monopoly, namely the monopoly on the political
decision, this masterpiece of European form and Western rationalism”, has been
dethroned.” As a result, Schmitt sought to outline an approach which would
have no connection with the modern state. According to him, this could not
signify the exclusion of the concept of the state only, but also of all the secu-
larized political concepts linked with it, and created by the European tradition
of thought and international law during the last four centuries.®

It is not clear whether Schmitt regarded the concept of institution as a
concept which does not belong to this tradition. In any case, it was in the idea
of supra-personal institution that he rediscovered the concreteness lacking in
normativism and decisionism. If decisionism emphasized the momentary strike
of the concrete, the absolute moment of the concrete decision, which besto-
wed the necessary materiality upon the abstract and pure norm, the emphasis
in the institutional reflection is on the historical continuity of the concrete.
A dead, abstract norm does not require the life and concreteness provided by
decision, since they can both be replaced by the concept of institution, and
more precisely, by the total concept of nomos, which consists of the concrete
order and the concrete organization of a community.’ Nomos is not imposed
by decisions and norms. In fact, it is not imposed at all but “arises from
unintentional developments”.' Nomos is a product of a long historical deve-
lopment and hence it “must not be separated from its history”.!! In contrast
to normativist interpretation of law, nomos does not denote something that
should be (Sollen), but something that is (Sein). In Schmitt’s view, nomos
is the totality of the conditions prevailing in a political, social and religious
order. Nomos is, as Aristotle says when he reflects on it, the entire order (taxis)
of polis. 12 It is an immediate (unmittelbar) expression of the existing state of
things. Admittedly, also decisionism emphasizes the world of Sein. However,
in the decisionist approach the world of Sein is defined by the real possibility
of bellum omnium contra omnes and by the sovereign decision, which creates
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order out of this chaos. In the concrete order thinking of nomos the world of
Sein is defined, instead, by the unity of the spatial order (Ordnung) and the
localization (Ortung) of a particular community: “Nomos is the immediate
figure [die unmittelbare Gestalt] in which the political and social order of a
people becomes spatially visible.”!?

Every fundamental order [Grundordnung] is a spatial order [Raumordnung].
To talk of the constitution of a country or continent is to talk of its fundamental
order, of its nomos.'*

At the first sight, this turn towards nomos would seem to signify that Schmitt
is abandoning the idea of the openness of order towards transcendence and
moving instead in the direction of a more or even completely immanent appro-
ach. On the other hand, it should be remembered that although institutionalism
based on a philosophy of nomos does not emphasize a constitutive act or a
founding instance of a system of norms, but the historical continuity of the
concrete, Schmitt does not abandon the search for the origins. All continuity
presupposes an origin, and in the case of nomos this origin is the original act
(Ur-akt) of land-appropriation (Landnahme). In other words, the order closing
upon itself finds a new opening in appropriation, in this new “state of exception”
which interrupts the absolutization of immanence. Hence, land-appropriation
becomes a new decisionist moment and simultaneously the constitutive act
of a concrete spatial order (Raumordnungsakt): “The grand original acts of
law [Recht] are the settlements [Ortungen] tied to the land. These are: land-
appropriations, the founding of cities and colonies.”!?

For Schmitt, land-appropriation is the “original constitutive act which or-
ganizes a space”.'® It is ordo ordinans, the first measure which includes all the
subsequent measures. The very possibility of juridical relations is dependent
upon this original act and determined by this original measure (Ur-Mass):
“Every ontonomical judgment arises from the land.”'” Land-appropriation is
the most radical legal title there is, the radical title in all possible senses of
the term. It is the original legal type (Ur-typus), which founds all subsequent
law.'® Hence, it is also the constitutive historical act of legitimacy, without
which the legality of law would be senseless. It precedes all the fundamental
distinctions of law, such as the distinction between public and private law,
even the distinction between public power (imperium) and private property
(dominium). In fact, it is the first historical condition of possibility of pro-
perty as such to the extent that all property presupposes that land has been
appropriated, which establishes a kind of supreme property of the community:
“Every appropriation establishes on the inside a kind of supreme property
(Obereigentum) of the community as a whole.”'” However, land-appropria-
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tion is not the historical condition of possibility of law only with respect to
the inside of the community. It establishes the law beyond its borders as well,
that is, with respect to other peoples. It establishes the historical condition of
possibility of the law of nations.

Schmitt does not claim to be alone in referring to land in his search for the
foundation of law. For instance Locke, who is usually regarded as a modern
rationalist, also saw the law as land-bound: “The Government has a direct
Jurisdiction only over the land.””* Similarly Kant, who is considered one of the
intellectual fathers of legal positivism, holds land to be the concrete origin of
law.2! According to Schmitt, the historical destiny of law nevertheless shows
that in being transformed into mere rules (Gesetz), it has gradually become
detached from this original and legitimating element. In addition to its mea-
ning as a concrete order, it has lost the power that makes human orientation
possible — since, for Schmitt, Ortung does not mean only localization, but
also the possibility of orientation in the world. Consequently, the state whose
legitimacy is based on the validity of these rules, on abstract legality, has be-
come a centralized and nihilistic apparatus of power. According to Schmitt,
not even Lebensgesetz, that is, the norm of life, which appeared as a critique
of the formal law at the beginning of the 20™ century, can capture the original
meaning.?? It is based on a combination of life and law in which the biological
process of life expresses the real content of law. Instead of life, the point of
reference of Schmitt’s nomos is land (“Das Recht is land-bound and refers to
land”?*). More precisely, it refers to the appropriation of land, to the measure
that this land appropriation makes possible, to the order created by this me-
asure, and to the form of this “political, social and religious order”.”* “Land,
measure, order and form”, for Schmitt these are the four founding elements
of any concrete spatial entity.

In Schmitt’s view, the greatest historical-intellectual mistake of Western
civilization is that it substituted law as concrete order (nomos) with law as a
mere rule (Gesetz).”> Although this substitution becomes explicitly manifest
in modern legal positivism and normativism, the decline of law is tied to a
long historical continuum. Already the Sophists, Schmitt observes, invited
the confusion in opposing physis to nomos. They interpreted nomos to as
something external and opposed to nature and life. It thus lost the character
of a concrete order, becoming a kind of unnatural rule; not a fact of life (Sein)
but a prescription of how things should be (Sollen). And although Plato, for
one, criticized the Sophists, he nevertheless shared their concept of nomos as
a mere rule (schedon). It did not designate the concrete order of men but an
artificial rule above them. For Plato, nomos is like
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a self-willed and ignorant person, who allows no one to do anything contrary to
what he orders, not to ask any questions about it, not even if, after all, something
new turns out for someone which is better, contrary to the prescription which
he himself has laid down.?®

Only a person is capable of deciding wisely, whilst nomos is “torpid by repeti-
tion”, as Schmitt might have remarked in the 1920’s. However, since his turn
towards the thinking of concrete order means that nomos is no longer a rule
but an order, he turns from Plato to Aristotle. In Aristotle’s political thought
Schmitt finds a more original definition of nomos, according to which nomos
is the concrete spatial order (faxis) of a community. Given that Schmitt also
approves of Aristotle’s juxtaposition of nomos with the voted resolution
(psephisma),”’ it is obvious that he has abandoned the people’s will as the
foundation of constitution. As explained above, Schmitt had thought in Ver-
fassungslehre that acclamation produces the law (lex est quod populus jussit)
in democracy. However, in Der Nomos der Erde he seems to have retracted
this view, arguing now that acclamation is the very opposite of law. True law,
that is to say nomos, is not the result of acclamation, but of the concrete order
of a community, and more originally, of the appropriation of land.

In fact, Schmitt claims that the principal literal meaning of the Greek no-
mos is appropriation. He correctly notes that the noun nomos derives from
the verb nemein, proposing that nomos is a nomen actionis of nemein in the
same sense as logos is a nomen actionis of the verb legein. However, this
does not explain why appropriation is the principal meaning of nomos given
that usually nemein is translated as division or distribution. In his explanati-
on, Schmitt detects a linguistic relationship between the Greek verb nemein
and the German verb nehmen: “’Nemein’ is the equivalent of the German
‘nehmen’, to take.”?® As the Greek “legein-logos”, that is, “to speak-speech”,
corresponds to the German “‘sprechen-Sprache”, so too, argues Schmitt, the
German “nehmen-Nahme” corresponds to the Greek “nemein-nomos”.2° On
the other hand, although Schmitt considers appropriation to be the principle
meaning of nomos, it retains in his view as its secondary meaning that which
is usually understood by nemein, namely to distribute. In other words, nomos
signifies to divide (teilen) — to distribute that which has been appropriated.
After the land has been appropriated, it is divided and distributed. Its concrete
result is the Ur-teil, the original part and share: “Hence also the second sense
of ‘nomos’, the basic division and repartition of the soil and the resulting ow-
nership order.”*° Nomos is a decision or a judgment (Urteil) in which every
member of a community gets his share. Or, as for instance Hobbes was still
able to assert in the 17" century:

119



Seeing therefore the Introduction of Propriety is an effect of Common-wealth;
which can do nothing but by the Person that Represents it, it is the act only of
the Soveraign; and consisteth in the Lawes, which none can make that have
not the Soveraign Power. And this they well knew of old, who called that No-
mos, (that is to say, Distribution), which we call Law; and defined Justice, by
distributing to every man his own.’!

Schmitt does not stop here. In addition to appropriation and distribution, ne-
mein contains a third meaning, to pasture (weiden). After the land has been
appropriated and divided, it has to be cultivated and made to bear fruit. In this
case nomos receives its content from the manner of production of goods:

The search for pasture and the tending of animals, which nomads like Abraham
and Lot pursued; Cincinnatus ploughing his field; the shoemaker Hans Sachs
at work in his shop; the industrial work of Friederich von Krupp in his factory
— all this is nemein in the third sense of our word: to pasture, to run a household,
to use, to produce. >

In other words, even though land-appropriation is the original act of nomos,
one should not consider the way of production — or even the consumption of
the produced goods — as insignificant in relation to the concrete order. In every
stage of social life, in every economic order, in every period of legal and po-
litical history until now, things have somehow been appropriated, distributed
and produced. Therefore, Schmitt states that in order to grasp the meaning of
a certain historical nomos, of a certain social, political and legal order, we only
need to ask a simple question: “Where and how was it appropriated? Where
and how was it divided? Where and how was it produced?”*3*

Yet in the sequence of events of nomos, production is merely the final one.
It follows the more primary acts of appropriation and distribution. Prior to
production and consumption, there has to be an act by means of which land
—or whichever of the other classical elements, insofar as in modernity land is
first replaced by the appropriation of the sea, then of the air space and finally
of “fire” (“appropriation of industry”) — is appropriated, and subsequently, the
division of that which has been seized. After that comes production. According
to Schmitt, precisely the sequence of these processes is crucial. He criticizes
specifically the socialist theorists for having forgotten this order of priority
inasmuch as they focus merely on distribution and production. Yet Schmitt
sees in socialism still a doctrine of distribution, whilst many non-socialist
“doctrinaire thinkers” have abandoned even the problem of distribution alto-
gether, regarding it as “too difficult” to solve.3* For the latter, there remains
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only production. In Schmitt’s view, however, it would be utopian to construe
social and economic systems solely in terms of production:

If there were only problems of production and if mere production created such
wealth and unlimited possibilities of consumption that appropriation as well as
distribution were no longer problematic, then economic systems would cease
to exist because they always presuppose a certain scarcity.>

The French Hegelian Alexander Kojeve, who believed that we are witnessing
the end of history, considered modern enlightened capitalism a “bestowing
capitalism”. Schmitt’s critical response to Kojeve was that only God can ge-
nuinely bestow, that is to say, “to give without appropriating”.*® For Schmitt,
like for Marx, capitalism is necessarily exploitative, but this exploitation is
not a contingent element that we can rid ourselves of in an earthly paradise
to come. All economic systems are based on “exploitation”, in other words,
on the original act of appropriation — although in the late modern capitalism
the target of appropriation is not primarily land but, as already said, industry
(Industrienahme).

Smooth and striated

For Schmitt, nomos signifies above all delimitation, setting of boundaries.
There is no nomos in the sense of a meaningful concrete order without boun-
daries, without a ring drawn in the soil. A spatial enclosure, a sort of fence, is
in the foundation of every nomos: “The enclosing ring, the fence formed by
men, the men-ring, is the original meaning of the cultic, juridical and political
living together.”?” Without the enclosure there would be no order, since there
would be no distinction between inside and outside, between private and
public, imperium and dominium — no guideline, which would make meaning
and orientation possible, but only nomos-inimical nothingness. Schmitt quotes
Nietzsche: “With strong shoulders space [Raum] opposes the nothingness
[Nichts). Where there is space [Raum)], there is being [Sein].”® If nomos me-
ans the dividing of space, the space itself is already always a divided space:
“True and authentic fundamental order”, that is to say nomos, “is based, at its
essential core, on certain spatial limits and delimitations, on certain measures
and a certain partitioning up of the earth.”** From this perspective it is concei-
vable that, for Schmitt, a limitless domination by a Superpower would be as
dangerous as total chaos and limitless anarchy. In both cases the delimitation
as a precondition of order and consequently, of orientation, disappears. Then
all peoples would live like the Jews, who “without land, without the state and
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without the church exist only through ‘law’ [Gesetz]”.* The decision of the
Jewish people to believe in its existence also in the framework of soil and
the state of Israel, whose constitution was apparently planned on the basis of
Schmitt’s Verfassungslehre,*! does not, however, change the fact that there
are and always have been communities whose way of life has not depended
on spatial delineations and limits and whose principles of localization and
orientation have been different.

From the perspective of the philosophy of concrete life, the originality of
Gilles Deleuze’s political thought is obvious in this respect. According to him,
a measured and delimited space within enclosed borders — a striated space
(I'espace strié) — is merely one way of being possible for collective human
existence. He considers this way of being typical of the Western political tra-
dition in particular, of the tradition dominated by the idea and practice of the
“State”: “One of the fundamental tasks of the State is to striate the space over
which it reigns.”** For him, the notion of the State does not designate merely
the historical form of the state, which emerged in the 16™ century, but first and
foremost a specific principle of order, materialized in the ancient polis and the
Oriental despotic regimes, as well as in the modern states. In Deleuze’s view, in
addition to the tradition of the State, however, there exists also another tradition.
His focus here is not the Jewish tradition, which represents the paradigmatic
case of stateless existence for Schmitt,*? but the tradition of the nomadic way
of life. For Deleuze, a nomad is not someone who has not yet assumed the
State-form but, on the contrary, someone who ceaselessly resists it.* Instead
of the striated space, a nomad inhabits a smooth space (I’ espace lissé), where
orientation takes place according to events, intensities and relations instead
of measures and delimitations. For Deleuze, the smooth space is in fact the
original space of nomos. It is only in relation to this space that the enclosed
State space and the State law can develop.

In other words, Deleuze distinguishes, like Schmitt, nomos from the modern
law. Nomos is neither a rule nor a command — it is an immediate spatial order.
In fact, Schmitt’s formulation according to which nomos is an “immediate
plenitude, which does not pass through the mediation of the law [Geserz]”,*
sounds perfectly Deleuzean.*® However, Deleuze would not agree with Schmitt
that nomos as an immediate plenitude is the original juridical force, which
legitimates the legality of law in the enclosed space of a political entity. His
nomos eschews enclosed spaces. Admittedly, also Schmitt emphasizes every
now and then that his concept of space must not be understood as an enclosed
ring. According to him, space signifies neither an enclosed ring nor a district
but a world — and this world is not an empty space or in an empty space. It is
a world “fulfilled by the tension between different elements”, that is, between
land, sea, air, and fire.*” Nevertheless, for him, there exists no nomos without
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a delimitation of this worldly space, without a distinction between inside
(order and localization) and outside (disorder and delocalization). Nomos is
precisely the result of this distinction, the result of the act of demarcation. It
does not undo the tension between the elements but on the contrary, it is the
precondition for the latter, and therefore, for the existence of a world.

In Deleuze’s view, the Schmittian order of nomos would perhaps corres-
pond to what he calls “an archaic imperial State apparatus” to the extent that
this State is based on an act of appropriation — or of capture, as Deleuze has
it. Moreover, like Schmitt, who considers the original order of nomos to be
almost diametrically opposed to the modern law state, also Deleuze contrasts
the “archaic imperial State” with another, historically more recent State-form.
In this case, political sovereignty is not exercised by means of capture, but by
means of treaties, pacts and contracts. Contrary to Schmitt, however, Deleuze
does not consider these two types of States antithetical but emphasizes that
every concrete State has always been a combination of both, that is, of the
“fearsome magician-emperor” operating by capture and of the “jurist-king”
proceeding by treaties and contracts.*® Deleuze acknowledges that histori-
cally the magician-emperor is an earlier figure and consequently, the archaic
imperial State apparatus of capture becomes a certain kind of an Urstaat. In
Schmittian terms, it is a State which precedes all the fundamental distinctions
of law, such as the distinction between public and private law and even the
distinction between public power (imperium) and private property (domini-
um): “For private property cannot arise on the side of the emperor-despot.”*’
In an imperial regime, everything is public. But this does not imply that the
archaic imperial State would exhaust the original meaning of nomos, whilst
the subsequent contract-and-law State of the jurist-king would be alienated
from it. For Deleuze, nomos is not the order (taxis) of the Urstaat or that of
the ancient polis or finally, the order of the modern Rechtsstaat. It is an order
outside the polis and all the other State-forms. If Schmitt shared the Aristote-
lian view, according to which man outside an enclosed political community
(polis) is either a beast or a God,*® Deleuze outlines another kind of political
form of being together starting from the outside.

Although the archaic imperial State apparatus of capture represents a certain
kind of Urstaat for Deleuze, in his view there exists no State which would
not require appropriation. But unlike for Schmitt, for Deleuze appropriation
does signify the original historical event founding the State, because he argues
that there have been States always and everywhere. Appropriation is not the
original Ur-akt, but a functional necessity in order for the State apparatus to
operate.’! However, the State is not only an apparatus of appropriation but,
just like Schmitt’s nomos, one of distribution as well. Moreover, the State
distributes in the same way as Schmitt’s distributing nomos, that is, by means
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of measure: “A distribution of this type proceeds by fixed and proportional
determinations which may be assimilated to ‘properties’ or limited territories
within representation.”52 The State measures land — or sea, or outer space
—and divides it according to measure. In Schmitt’s view, measure is the me-
ans by which that which is appropriated can be distributed, and therefore it is
indispensable for the coming into being of nomos. As for Deleuze, measure
— and distribution according to measure — is again a principle of order of the
nomos-opposed State.

This is not to say that the Deleuzean order of nomos would abolish dwelling.
Also a nomad dwells and inhabits, but he does not inhabit by measuring out
a closed space. He “fills a space”, that is, he inhabits it by distributing and
disseminating himself over an open space just like a herd distributes itself
over a pasture without borders: “It is a very special kind of distribution, one
without division into shares, in a space without borders or enclosure.”* As
mentioned, Deleuze calls this space smooth. For Schmitt, such a space would
not be a space at all, but a meaningless nothingness without the possibility of
orientation. Deleuze agrees that there are no visible and disjunctive borderlines
in such a space. But in his view this does not signify that orientation would
be impossible. In a smooth space, orientation is based on a totality of visually
limited non-disjunctive relations:

There is no line separating earth and sky; there is no intermediate distance, no
perspective or contour; visibility is limited; and yet there is an extraordinarily
fine topology that relies not on points or objects but rather on haecceities, on
sets of relations — winds, undulations of snow or sand, the song of the sand or
the creaking of ice.**

Smooth space is directional rather than dimensional, an intensive rather than
an extensive space, a space of distances, not of measures and properties. It is
a tactile and sonorous rather than a visual space. Naturally, this does not mean
that visual perception would become impossible, only that it is not based on
measures and properties but on “symptoms and evaluations”. Whilst striated
space is canopied by the sky as measure and by the measurable visual qualities
deriving from it, smooth space, on the contrary, is inhabited by measureless
events and intensities, perceived to the extent that one affects them, is in
“touch” with them.>

Schmitt’s attitude towards the non-delimited space can be illuminated
through the example of the high seas. Schmitt perceives the high seas as a
meaningless chaos of non-spatial emptiness, because “in the high seas there
are no barriers, no frontiers, no sacred places, no sacral localization [sakrale
Ortung], neither law nor property”.>® The sea has no character in the original
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sense of the word, which derives from the Greek charassein: to engrave, to
inscribe: “The sea is free.”>” It does not follow from this that Schmitt would
consider the high seas impossible to appropriate. On the contrary, he empha-
sizes that they were appropriated in the Age of Discovery — although in his
view the result of this act was a system of commerce, not the birth of a new
political order. According to Deleuze, however, the sea was not “free” even
before its appropriation. It was inhabited, but not by means of striation. In
the same vein as Schmitt, Deleuze locates the origin of the maritime striation
in the Age of Discovery, emphasizing in particular the role of the modern
techniques of navigation:

Maritime space was striated as a function of two astronomical and geographical
gains: bearings, obtained by a set of calculations based on exact observations of
the stars and the sun; and the map, which intertwines meridians and parallels,
longitudes and latitudes, plotting regions known and unknown onto a grid.>®

Before its striation, however, the sea was already inhabited by means of a
nomadic system of navigation based on the immanent determinations of the
sea itself, that is to say, by means of evaluations concerning the intensities
of the sea: “The wind and noise, the colors and sounds of the seas.”” It was
occupied in the nomadic way and not in that of the State. The world history
is not, therefore, a history of land — sea, outer space — appropriations for De-
leuze. Rather, it is the history of a battle between two forms of life, between
State-existence and nomad-existence, between appropriation and distribution
by measure and a very special kind of distribution: “One without division into
shares, in a space without borders or enclosure.”®

Of course, the whole picture is much more complex insofar as also Schmitt
distinguishes between two types of powers, the terrestrial powers and the
maritime powers. Terrestrial powers — corresponding to the Deleuzean States
— striate the seas, but only in order to appropriate overseas lands. Maritime
powers, instead, appropriate overseas lands in order to control the seas. For
Schmitt, the imperial England is a paradigmatic case of a maritime power,
because it turned its whole collective existence seawards and centered it on the
element of sea.®! It did not striate the sea like a State but inhabited it smoothly
like a nomad. It did not work like a net (“apparatus of capture”) for catching
fish, but it became a fish itself: “Like a fish, it was able to swim to another
point of the globe.”®? It was not, however, the endpoint which mattered but
the route between the points, not the lands which were appropriated but the
smooth spaces between the lands. England began to think, as Schmitt writes,
in terms of “lines of communication”.®* According to Deleuze, it is precisely
in the relation between the point and the line where the difference between
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the smooth and the striated can be seen: “In the case of the striated, the line
is between two points, while in the smooth the point is between two lines.”**
Hence England became, from Schmitt’s perspective, a perfect nomadic tribe, a
nomadic “war machine”, and the more nomadic it became, the less it remained
an enclosed political entity, becoming finally a global nomadic Empire.

Moreover, also Deleuze emphasizes that in addition to the tendency to st-
riate smooth space, for instance “as a means of communication in the service
of striated space”,% the State has a tendency to occupy and even to produce
the smooth space. Instead of striating space, the State, especially the contem-
porary technological state, occupies it — like Schmitt’s imperial England — in
perpetual motion: “One no longer goes from one point to another, but rather
holds space beginning from any point.”*® However, Deleuze refuses to see
this as a victory for the nomadic way of life, insisting that the State produces
the smooth space “for the purpose of controlling striated space more comple-
tely”.®” The State cannot be nomadic. It can only use the nomadic tactics as a
means of striation in the same way as it uses the nomadic “war machines” as
a means of land appropriation. It does not matter whether the State is a global
Empire, because Empires are also States even though their form of striating
space is different, for instance, from that of the modern states. In other words,
the difference between Schmitt and Deleuze remains, and it remains primarily
because in Schmitt’s view human existence presupposes a delimited state, the
space of a walled polis. Where there is spatial enclosure, there is being. In the
absence of enclosure there is nothingness. Of course Schmitt holds that there
are many methods of building a “wall” and many different forms of organi-
zing political and even commercial communities. From Deleuze’s perspective,
however, Schmitt’s reasoning is flawed. Also Deleuze distinguishes Empires
from the ancient poleis, the modern states, the archaic imperial states and the
law states, but there exists also a form of life that is not destined to become
included in the series of State-forms, namely the nomadic form of life. It may
be a violent one, as his allusions to war machines suggest, and it may be without
delimitations, but it is not merely a chaotic precondition for the formation of
the State. The nomadic form of life is not an “extreme case”, confirming the
rule, that is, the State-form. Neither is the nomadic space an empty space,
which legitimates spatial delimitation. The nomadic form of life is a rule, but
another rule. Its space is furnished, but with other elements. From Schmitt’s
perspective — from the perspective of the State — it might seem that orientation
would be impossible here, but it is impossible only for someone who identifies
the possibility of orientation with spatial limits and delimitations, with certain
measures and a certain partitioning of the earth.
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6.1 JUS PUBLICUM EUROPAEUM

For Schmitt, the world history is a history of land appropriations. The first
stage of this history lasted until the 16" century when the concrete, purely
terrestrial and land-bound nomos began to decline. Before that, every great
empire conceived of itself as the center of the world, as the kosmos, and per-
ceived its own space as a room of peace while the outside world was either
considered a “strange curiosity” or identified with war and chaos. According
to Schmitt, this was the case in Classical and Hellenistic Greece, the Roman
republic and Empire, and the Medieval Christian world. The first nomos was
therefore not genuinely global but rather what the Greeks called oikoumene (the
Greek world as opposed to barbarian lands).®® The decline of this land-bound
nomos was linked to the Age of Discovery and the appropriation of the seas.
Until the end of the Middle Ages the world ended where the sea began. Now
the sea became an essential element in the nomos of the earth. However, the
new nomos was not based on the sea. Rather, it was based on a new kind of
equilibrium between the closed land and the open sea — an equilibrium that
became a fundamental characteristic of lus publicum Europaeum, the interna-
tional law of the European states from the end of thel16™ until the beginning
of the 20™ century.

According to Schmitt, Jus publicum Europaeum was essentially linked with
the emergence of the juristically rationalized and sovereign territorial state.
First, it created coherent international jurisdictions by placing feudal, territo-
rial, estate and church rights under the centralized legislation, administration
and judiciary of a territorial ruler. Second, it put an end to the European civil
war between churches and religious parties, thereby neutralizing confessional
conflicts within the state through a centralized political unity. Third, on the
basis of the internal political unity, the state constituted within and of itself
a closed area with fixed borders, allowing a specific type of foreign relations
with other similarly organized territorial orders to emerge.*’ Thus arose, wri-
tes Schmitt, “the spatially self-contained — unburdened with the problems of
estates, church and religious civil wars — impermeable territorial order of the
‘state’.”7°

The state became the agency of a new order in international law, whose
spatial structure was determined by and referred to the state. International law
became the law between states. The law between states created new frame-
works for peace and war. The Medieval limitless war of annihilation based on
the principle of justa causa — justified cause to wage war — was replaced with
what Schmitt describes as a rationalized and humanized, juristically limited
warfare.”! According to him, the first presupposition of the rationalized and
regularized warfare was that the right to warfare was restricted to the sovereign
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states: “Only states as self-contained units face one another as enemies.”’?

The second was that this right could be applied upon without any restrictions
— without a demand that a war be just: “Regular war, as to its effects, is to
be accounted just on both sides”, as Emmerich de Vattel, a prominent theo-
rist of Jus publicum wrote in The Law of Nations (1758).7% In a regular war,
whatever is permitted to one party is permitted to the other: “Wars between
states cannot be measured with the yardstick of truth and justice.””* With the
mutual recognition of this right (jus ad bellum), the emphasis shifted from
the issue of the justness of war to law in war (jus in bello). In the framework
of Ius publicum Europeaum, law in war signified, on the one hand, that the
in-between situation of neither war nor peace was excluded and the state of
war was distinguished from the state of peace by the declaration of war and
the peace treaty. On the other hand, it signified that only the armed soldiers of
sovereign states — understood as public persons (personae publicae) — waged
war, whereas civilians remained outside of it. The uniform distinguished the
soldiers from the civilians, and the enemy soldier was no longer considered
as a heathen whose killing was a moral duty. In other words, like the Medie-
val idea of a just cause to wage war, which was replaced with the right of a
sovereign state to warfare — and with the right not to wage war to the extent
that the “war in form” made it possible for a third party to remain neutral — the
discriminatory concept of the enemy without rights (hostis criminalis) was
replaced with the indiscriminating concept of the just enemy (justus hostis).
Or, as Schmitt himself writes:

Post-medieval European international law from the 16" to the 20™ century
sought to repress the justa causa. The formal reference point for the determi-
nation of a just was no longer the authority of the Church in international law
but rather the equal sovereignty of states. Instead of justa causa, the order of
international law between states was based on justus hostis. Any war between
states, between equal sovereigns, was legitimate. On the basis of this juridical
formalization, a rationalization and humanization — a bracketing — of war was
achieved for 200 years.”

The concept of war in form characteristic of /us publicum included, however,
only the land and the wars which were waged on land. The sea, which was
nevertheless a part of the global nomos, was considered to be a sphere out-
side the law: no-one’s space (res nullius) or everyone’s space (res omnius).
Hence the international law of the European states had two spatial orders,
a land-bound and a maritime order. These orders corresponded to the two
types of warfare and enemy. Only land war was a war in form, that is to say,
a controlled conflict between equally sovereign states, between justi hostes.
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The naval war was instead a war without such rules, and it was based on the
concept of hostis generis humani, the enemy of humankind.

Pirates and partisans

For Schmitt, man is above all a “terrestrial, a groundling”.”® Even though the
majority of our planet is covered by water, we call it earth. The thought of
a maritime globe sounds strange to our ears. Despite this, there has been a
tendency, if not at the level of terminology, at least in practice, towards the
formation of a maritime globe. According to Schmitt, already the appearance
of the first maritime power, Venice, implied a long journey from land and
terrestrial existence to the sea. For the people of Venice, the sea no longer
signified a dangerous route; it became the foundation of their politics and
wealth. However, Venice is only the first step in the history of the appropria-
tion of the seas. In fact, the first worldwide maritime power was England:
“England became the heiress, the universal heiress of the great change in the
existence of the European nations.””” In Schmitt’s view, the spiritual strength
of England was based on the most revolutionary form of Protestantism, namely
on Calvinism, which became the religion of the English puritans. For him,
Calvinism was a militant religion, perfectly adapted to inspire the elemental
thrust seawards. Schmitt goes as far as to intention a “historical brotherhood”
between politicized Calvinism and the maritime energies which were released
in Europe.”

There have, of course, been maritime powers throughout the ages: besides
Venice, Athens and Carthage can be considered as such. Spain and Portugal
also conquered lands overseas. According to Schmitt, however, the English
domination of the seas was a totally different phenomenon. Its merit was
not only the conquest of the lands across the seas, but first and foremost the
conquest of the seas themselves, the worldwide domination of connections:
“She truly turned her collective existence seawards and centered it on the sea
element.”” In this purely maritime existence it found the means of establishing
a world power extending over the entire globe. Schmitt considers all criteria
of English politics, its entire logic, to be incommensurable with the politics
of the other European nations. What to other nations is soil (Boden) and ho-
meland (Heimat) signifies for England a mere Hinterland. The English world
power — which culminated in the period of total and uncontested supremacy
after Waterloo — was the result of its power to embark, its capability for ab-
solute deterritorialisation. Like a fish, as already said, “it was able to swim
from one spot of the globe to another.”®" It was no more and no less than the
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mobile center of a world empire. The English way of thought, Schmitt says,
is not land-bound and it is not rooted in a place. It is based on the connections
between places, on the channels of communication.

In Schmitt’s view, the appropriation of land refers to the founding of a po-
litical order, whereas the conquest of the seas has always entailed governance
through trade.®! He quotes Sir Walter Raleigh, this “typical English pirate”:
“Whoever controls the seas controls the world trade; whoever controls world
trade holds all the treasures of the world in his possession, and in fact, the whole
world.”? Schmitt stresses Raleigh’s role as a pirate, because he believes that
the origin of the English world power lies precisely in piratism. In his opini-
on, the fact that the question did not concern private piratism but privateers
who held a legal title, a commission from the government, does not change
anything, because the distinction between a pirate and a privateer, so clear in
theory, was quickly blurred in practice. Schmitt also adds that all naval warfare
follows the rules of piratism in one way or another. Firstly, its purpose is not
to defend the borders of one’s country but to pursue commercial and economic
interests. Secondly, whilst the paradigmatic combat of land warfare is an open
and public confrontation — a kind of duel — of the armies of two states under-
stood as “public persons”,®* the tactics of maritime war are, instead, more or
less concealed attacks from afar: bombardments, blockades of enemy shores,
captures of merchant marines. This being the case, the enemy is not only a
public soldier in uniform, but all the resources and among them all the private
individuals of the hostile nation. A blockade, for instance, indiscriminately
affects the entire population of the involved territory: soldiers, civilians, men
and women, children and old people.®* Ultimately, even neutral states trading
with the enemy are counted as enemies.

In Schmitt’s view, the means and aims of naval warfare were not only the
reason of success of the British world power, but signified also the beginning
of the end of Ius publicum Europaeum, the international order of the Euro-
pean states. However, in the end of the 19" century, when the United States
overtook the British world dominion, a fish was turning into a machine. “The
industrial revolution transformed the children of the sea into machine-builders
and servants of the machine.”® As a result, the distinction between land and
sea, on which the dominion of the oceans and the world supremacy rested,
became redundant, because the machine was capable of lifting man high
above the plains and the waves. Then a fierce battle about the domination of
a third element — the air space — began. In war, the infantry and the ship were
replaced with the plane and respectively, the duel and the blockade with the
rocket darting through the air. In addition to the methods, also the aims and
the interests changed. The means and methods of land warfare had served
primarily the aim of occupying the enemy territory, which also implied an

130



interest in maintaining peace and order in that territory. In the case of maritime
war, the aim of occupation and the interest in the maintenance of peace and
order were replaced with an interest in the spoils of war. However, the means
and methods of aerial warfare, argues Schmitt, could only serve the interest
of annihilation. As a result of this development, every corner of the world
was submitted, not to the real possibility of being occupied by the enemy
troops or to the real possibility of being plundered, but to the real possibility
of immediate and total annihilation.®® For this reason, the most total war not
only erases the distinction between civilians and soldiers but also deprives the
enemy, whoever it is, of the slightest possibility of resistance. Yet according
to Schmitt, it was precisely the appearance of a new kind of resistance and
specifically, the appearance of the resistance movement as such in the begin-
ning of the 19" century that, besides the spatial revolutions, heralded the end
of the international order between the European sovereign states.

The secret weapon and simultaneously, the foundation of all resistance
movements is the “unorganized combatant”, the partisan. Like the pirate, the
partisan — the “privateer of firm land” —is not an enemy who fights in the open
but a secret enemy. According to Schmitt, this figure appeared for the first
time when the Spanish nationalists fought against Napoleon’s forces during
1808-1813 in the name of national self-determination. Schmitt describes this
partisan as land-bound and above all as homeland-bound, autochthon, because
his aim is to defend the traditional form of life of his people.}’” The aim of the
land-bound partisan is, in other words, the same as that of an adversary in war
during [us publicum in general: to compel the enemy to retreat beyond the
borders of one’s own country. However, there exists another kind of partisan
as well. His aim is to bring about a world revolution. His point of departure
is not the traditional form of life of his people, but a universal philosophical
idea, which legitimates his commitment to “world-wide aggression”. For him,
like for V. I. Lenin, whom Schmitt appoints as the paradigmatic figure of the
“absolute partisan”, the liberation of one’s own country is not enough. A total
operation of purification is required. His aim is to destroy the enemy comp-
letely, including all the supporters of the wrong ideology. If the land-bound
partisan does not follow the traditional rules of war, including the decisive
distinctions between the state and its army and the society and its members,
between the state of war and the state of peace, this cosmopolitan partisan,
the “Jesuit of war”, in the words of Che Guevara, abandons all the limitations
of war: “The modern partisan does not expect from his enemy either law or
mercy.”® Despite this, the absolute partisan is not a criminal for Schmitt. The
absolute partisan is a political figure in a particularly intense way. The object
of his commitment is not, however, the state but the party. Even though the
state became total in the 20™ century, it has never demanded of its people
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such commitment as the modern revolutionary party does. For a total state to
become totalitarian presupposes precisely the domination of the party and not
that of the state. In totalitarianism the state becomes, as Schmitt emphasizes,
an instrument of the party.”® This happened in Russia in 1917 and similarly in
Germany in 1933, after which Schmitt, previously a citizen of a quantitative
total state, became a member of a totalitarian party.

The Second World War proved that it does not matter whether the state is total
in the qualitative or the quantitative sense, whether it is ruled by a totalitarian
party acting in the name of the people or governed by a liberal elite elected
democratically. Total war resulted in both cases. If Tus publicum set visible
boundaries on war, total war did not recognize any limits. It was directed against
both civilians and soldiers and a state of war was became indistinguishable
from state of peace. In the framework of lus publicum the states recognized
the sovereignty of the opponent regardless of the state of war. According to
Hegel, the bond of mutual recognition was a sign of the possibility of peace.”!
Now this bond had vanished. The recognized just enemy (justus hostis) had
become once again a non-recognizable criminal (hostis criminalis). This is
not considered at all strange in the case of a totalitarian state. Nevertheless,
the total war can also be seen as a logical conclusion of the democratic deve-
lopment of Western countries. In a democracy, every citizen is a soldier or at
least a military resource and thus nobody can be considered to remain outside
the military operations. Immanuel Kant had said that the peoples do not wage
war, the states do.”” From Schmitt’s perspective, such a formulation which
corresponds to [us publicum, belongs to the epoch of monarchs, of the conven-
tional wars and “war plays” (Kriegsspiel) between princes. In these wars, the
confrontation takes place as a duel between representative states understood
as public persons (magni homines), whereas the non-political private indivi-
duals remain outside the battle. In democracies, in which the duel becomes
hubris and the idea of personal honor and defamation peculiar to monarchs is
replaced with the virtue of modesty and the idea of equality — when the state
and the public sphere are identified with society and the private sphere — the
antagonists are instead the depersonalized peoples consisting of every indivi-
dual. As Ernst Junger points out, only monarchs resort to partial mobilization,
a democracy demands a total mobilization.”® Rousseau still thought that the
state, even a democratic one, can be destroyed “without killing a single one
of its members”,”* but the epoch of democratic nation-states has proved that
to destroy a state presupposes that all of its citizens are killed.
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According to Schmitt, however, the criminalization of the enemy and the
ensuing total war are not due only to democracy, but also and primarily to the
criminalization of a certain kind of warfare, namely the so-called “unjust war”,
in the international law since the Treaty of Versailles. Schmitt’s genealogy
of total war recognizes admittedly several origins, for instance, the Anglo-
Saxon conception of international law derived from the war at sea (“it is the
English sea warfare that generated the kernel of a total world view”*%) and
the ideological justification of war in the case of a partisan. In both of these
cases, the principles defined by the juridical founders of modern international
law — Ayala, Gentili and Zouche — who divorced the question of bellum justum
proper from the problem of justa causa belli, thus turning war into a mutual
relation between sovereign states in which justi et aequales hostes confronted
each other indiscriminately, are called in question.’® In Schmitt view, however,
it was above all the attitude of the victors, especially of the United States, in
1918 and the subsequent evolution of international law under the auspices
of the League of Nations that brought about the demise of these aspects in
international law. Firstly, the Treaty of Versailles broke with the tradition of
direct negotiations between the victors and the vanquished. The result of war
was no longer a peace treaty but a mere suspension of military operations.
Secondly, the League of Nations renewed the distinction between just and
unjust wars, condemning especially the declaration of war as an unjust act of
“aggression”. Thereby, and especially as a consequence of the Kellog-Briand
Pact (1928), wars became either criminal acts against the international law and
morality or police measures implementing them. As a result, war as such beca-
me criminalized and dehumanized and thus abolished as a legitimate means of
politics. This did not signify, of course, that killing, plundering and annihilation
came to an end. Because killing now took place under the auspices of justice
it even intensified.”” The symmetrical confrontation between “just and equal
enemies” was replaced with an asymmetrical relationship between the inter-
national police and the international criminals, between “police bombing” and
“illegal and immoral resistance of a few delinquents, troublemakers, pirates,
and gangsters”.”® This being the case, war was deprived, in Schmitt’s view, of
its dignity and honor. Respectively, the enemy lost its status as legitimate and
respected. He became a felon in the most extreme criminal sense, the enemy
of humanity — humanity as defined by those states which were authorized to
enforce their notions of the human and the inhuman.

However, even if the introduction of a distinction between just and unjust
wars, between criminal acts of “international troublemakers” and “police
measures” taken by “defenders of peace”, signified a reintroduction of the
medieval concept of justa causa belli, the justness of the cause was no longer
backed by Christian theological doctrine or defended by medieval means
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— even though modern bombers use their arms against a hostile population
vertically “as did St George when using his lance against the dragon”.”’
Theological arguments were replaced with “humanitarian-ideological” ones,
with the consequence that the perception of the enemy changed from a heathen
to be converted to a subhuman to be destroyed by the modern means of total
annihilation.!®” According to Schmitt, however, universalism is not merely
a dangerous weapon in the hands of those who rule, equipped with modern
means of mass destruction. It is also a source of a widespread human deloca-
lization and disorientation (Entortnung). It evades positive determination and
orientation to the extent that these presuppose concrete topoi, that is to say,
concrete land-locked spaces with internal borders and boundaries. Perhaps it
is possible to think in universal terms, but it is impossible to act in those terms
because “action is inevitably inscribed in a determinate time and space”, as
Julien Freund writes in his interpretation on Schmitt.'”! From the perspective
of action, universal concepts are mere abstractions located in a void. The
appropriation of air space had already displaced the idea of horizon, but only
abstract universalism paves the way for the total disorientation which pushes
humanity towards “international civil war”, that is, towards a continuous state
of exception at the zone of indiscrimination between war and peace. Since
disorientation, however, contains a possibility of orientation, Schmitt believed
in the possibility of a new order instead of total disorder. This did not signify
the return of Jus publicum and the recovery of the state, but a new nomos of
the earth:

Undoubtedly the old nomos disappears and with it is left behind the whole
system of measures, norms and relations. Yet the consequence of this is not
the non-measure or nomos-inimical nothingness. Righteous measures are born
and meaningful relations are formed even on the grounds of the fiercest battle
of the new and the old forces.'%?

According to Schmitt, the foundation of this measure, of the new nomos of the
earth, can be provided either by the worldwide domination of one great power,
presumably the United States, or by a plurality of so-called large spaces (Gross-
rdume). Schmitt approved only the latter alternative, which had the Monroe
doctrine as its model. In this order resembling /us publicum, the earth is still
divided into autonomous political entities but these entities, including their
central areas and spheres of interests, are larger than the individual states.!03
Moreover, this order is no longer Eurocentric but a genuine global plurality.
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7. POLITICAL THEOLOGY

All significant concepts of the modern theory of the state are secularized
theological concepts

Carl Schmitt, Political Theology

1 of Schmitt’s central political concepts designate the constitutive out-

side, the founding other. His concept of the political explicates it, but
also his other political concepts indicate it, including decision, people’s will
and appropriation. This fact, together with Schmitt’s thesis of secularization
according to which all significant concepts of the modern theory of the state
are secularized theological concepts,! has apparently caused a great deal of
confusion. According to Heinrich Meier, for instance, understanding Schmitt
presupposes that his political thought has to be reduced to the theological
dogma of divine Revelation. Meier sees divine Revelation as constituting the
“ultimate authority” and “absolute foundation” of Schmitt’s thought: “There
can be no doubt of the fundamental precedence of the theological for Schmitt.”
If Schmitt is an anti-immanent thinker, as Meier believes, it is because of his
ultimate belief in divine Revelation. All metaphysics of immanence — like
Hegel’s, for whom the other never enters from the outside into the immanence
of development — would entail the denial of God’s sovereignty. In the same
manner, the denial of the figure of the enemy, says Meier, assumes that one
must forget the fundamental theological dogma of the sinfulness of the world
and of man.? Evil and enmity enter the world along with original sin — and
the belief that a human being could independently destroy all evil and create
a paradise-like world by means of his natural reason and his own judgment is
nothing but antichristian hubris. For this reason, the existence of the enemy is
not in Meier’s view primarily the precondition of the so-called pluriversum.*
Rather, it is the state of things in the world as ordained by God in the begin-
ning. To deny this fact would mean that one sets himself against Him and on
the side of the Antichrist.
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Meier is right perhaps concerning Schmitt’s innermost intentions — at least
in part. Schmitt does not understand Hegel’s metaphysical immanentism,
which is not capable of definite “disjunctive judgment” but always returns,
after some dialectical tricks, to the endless logic of conjunction. I must also
admit that Schmitt’s insistence concerning the necessity of the enemy seems
to be somewhat incomprehensible without reference to the Revelation, in
which history is identified with the deferral of Satan’s rule until the Judgment
Day. If the enemy is absent, then the world has either already ended — which
is an absurdity — or it is totally dominated by Satan. Moreover, the fact that
Schmitt questions all neutralizations can be nicely understood precisely from
this perspective, since they presumably refer only to the Devil’s tricks. By
means of neutralization, evil masks its evilness and poses as the good, whereas
the real good — the political figure of Jesus Christ — loses its strength in this
historical battle. Besides, also Schmitt himself frequently identifies in man’s
belief in his limitless capacity to dominate and master nature and himself the
work of the Antichrist. As early as in his book Nordlicht (1916) on the poet
Theodor Daubler Schmitt writes:

The uncanny [unheimlich] magician creates the world anew, he changes the
appearance of the earth and dominates nature. Nature serves him for whatever
reason — for the reason of the satisfaction of any artificial needs, for the reason
of ease and comfort. Those who let him deceive them see only the magnificent
effects; nature seems to be vanquished, the age of security brought in; everything
has been taken care of; cunning prediction and planning replace Providence;
the Antichrist ‘makes’ Providence as he makes any other institution.’

The Antichrist wins if he is able to convince the people that the moral distin-
ction between good and evil and finally, the political distinction of friend and
enemy have been surpassed. After that, there will be no more real differences
— and because of total neutralization, a complete value-freedom will prevail.
Everything will have the same measure of non-measure. For Schmitt, the
slogan of the Antichrist is precisely commensurability. In commensurability
all meaningful existence ends and indifference begins. Ultimately, even reality
as real is called in question and the confusion becomes insurmountable.®

Christ, antichrist and history

In the context of modern secularized thought, Friedrich Nietzsche was perhaps
the first to create the Antichrist as a real philosophical concept. But contrary
to Schmitt, for Nietzsche this figure represents the very counter-force of com-
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mensurability and indifference. Nietzsche sees in Christianity itself the force
that paves the way for the death of God and for the birth of the last man, who
levels all differences and destroys all meaningful existence. For Nietzsche,
it is precisely Christianity, and not the Antichrist, that is to be conceived as
instinctive hatred of every reality,

as flight into the ‘ungraspable’, into the ‘inconceivable’, as antipathy towards
every form, every special and temporal concept, towards everything firm, all
that is custom, institution, Church, as being at home in a world undisturbed
by reality of any kind.’

Of course, it must be acknowledged that unlike Schmitt, Nietzsche does not
identify Christianity with the Church. On the contrary, he considers them, at
least to a certain degree, antithetical: “Precisely that which is Christian in the
ecclesiastical sense is anti-Christian in essence.”® In Nietzsche’s view, true
Christianity is that of the Gospel and the whole doctrine of the Church is denied
in it.” True Christianity does not erect institutions or form hierarchies. Instead,
it believes in the redemptive power of evangelical practice. Ultimately, it is
not even faith that is at stake,'? since the “glad tidings” can be reduced to one
formula: eine neue Praktik, a new practice in which the Kingdom of God is
realized on earth.!! However, the secret of the power of this “new practice”,
as Nietzsche understood it, does not lie in its power but rather in its power-
lessness: “Not to defend one’s self, not to show anger, not to lay blames... On
the contrary, to submit even to the Evil One — to love him...”!? It is precisely
this powerlessness (die Unfiihigkeit), understood as the most extreme form of
nihilism, and not the power of the Church, which forced him to re-evaluate
the Christian values.

However, in the last analysis it is quite obvious that Nietzsche does not wage
war against Christ and the primitive Christianity in the name of priests and the
Church. Although the Church is not powerless, its power is purely negative — it
is based on resentment. It cannot but judge existence. Instead of the negative
power of the Church and the powerless practice of Christ, Nietzsche speaks
on behalf of another martyr, Dionysus. Dionysus does not judge existence but
redeems it like Christ. But contrary to Christ whose redemption comprises only
the decadent and powerless forms of life, Dionysus redeems life in its totality.
Dionysus does not deny any dimension of life, not even its thoroughly violent
nature. In Dionysus, Nietzsche sees the redeemer of existence in toto:

Dionysus versus the “Crucified”: there you have the antithesis. It is not a diffe-
rence in regard to their martyrdom — it is a difference in the meaning of it. Life
itself, its eternal fruitfulness and recurrence, creates torment, destruction, the
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will to annihilation. In the other case, suffering — the “Crucified as the innocent
one” — counts as an objection to this life, as a formula for its condemnation.
— One will see that the problem is that of the meaning of suffering: whether a
Christian meaning or a tragic meaning. In the former case, it is supposed to be
a path to a holy existence; in the latter case, being is counted as holy enough
to justify even a monstrous amount of suffering.'?

Neither the crucified Jesus (“God on the cross is a curse to life”), nor the
Church, the antithesis of Christ, but the dismembered Dionysus is the promise
of life: “It will be eternally reborn and return again from destruction.”'* Only
this return, the eternal recurrence of the same, can provide life with meaning
again — the meaning destroyed by Christianity.

Although Schmitt was a Christian, he nevertheless seems to share some of
Nietzsche’s views. Firstly, he juxtaposes Church and Christ, praising the for-
mer and maintaining that we should make Christ’s “influence harmless in the
social and political spheres”.!* Secondly, he speaks about the repetitive nature
of violence and emphasizes the violent origin of all human order.'® However,
for him the violent origin of order does not signify an eternal recurrence of
the same but the recurrence of difference and thereby of history:

Adam and Eve had two sons, Cain and Abel. This is how the history of humanity
begins. This is what the father of all things looks like. Here is the dialectical
tension that keeps world history in motion — and world history is not yet come
to its end.!”

In fact, all of Schmitt’s conceptual configurations from sovereign and enemy
to appropriation can be conceived as representatives of this dialectical tension,
as engines of historical motion. This also explains why the influence of Christ
should be made harmless in the social and political spheres. Schmitt under-
stands that Christ’s message is pacifist and universalistic in nature. However,
both pacifism and universalism lead towards the end of all battles, that is to
say, towards the disappearance of dialectical tension and thereby towards
the end of history. Are we thus forced to conclude that Schmitt himself is
antichristian? This does not follow, because for him Christianity is not a reli-
gion which would imitate a powerless Christ but a religion of the victorious
Church, which transforms the powerlessness of Christ into a form of power
representing Him as “reigning, ruling and conquering”.'8

This being the case, Schmitt’s Christianity resembles in Nietzsche’s inter-
pretation that of the Church and especially that of St Paul. For Nietzsche, it
was precisely Paul who transformed the powerlessness of the “glad tidings”
into a form of power and doctrine of judgment — into the form of the Church.
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In his view, Paul re-erected on a grand scale that which Christ had annulled
through his way of living: “The attempt to destroy priests and theologians
culminated, thanks to Paul, in a new priesthood and theology — in a new ruling
order and a church.”!® Admittedly, Schmitt reads even the Gospel as if it were
a testimony of the necessity of violence and of history. For instance, Schmitt
claims that the word enemy (ekhtros) in the famous phrase from the Sermon
on the Mount “love your enemies, and pray for them that persecute you” refers
only to a private foe and not to a real enemy:

The often quoted ‘Love your enemies’ (Matt. 5:44; Luke 6:27) reads “diligite
inimico vestros”, agapate tous ekhtros umon, and not “diligite hostes vestros”.
No mention is made of the political enemy. Never in the thousand-year struggle
between Christians and Moslems did it occur to a Christian to surrender rather
than defend Europe out of love toward the Saracens or Turks.?’

In the seventh nomos-corollary to Der Nomos der Erde, Schmitt again refers to
the Sermon on the Mount, in order to disclose the violent origin of the Christian
world: “Blessed are the meek: for they shall inherit the earth” (Matt. 5:5). For
Schmitt, important here is not that the meek and humble are those who inherit
the earth but that they inherit (kleronomesousin) it, which in Schmitt’s view
is a mode of appropriation.?!

The above notwithstanding, it is Paul to whom Schmitt repeatedly returns,
in particular to his Second Letter to Thessalonians. In Meier’s view, Schmitt’s
entire spiritual existence can be understood in the light of this Letter. It explains
his insistence on the motion of history and the fear of its end. In Nietzsche’s
view, the end of history — the death of God — signifies the end of meaning and
the triumph of the “most despicable man”, a man “who has invented happi-
ness”, the last man.?> As we have seen, also Schmitt warns us about the false
belief in mundane happiness. According to Meier, however, Schmitt’s battle
against the end of history has to be examined, not in light of the meaningfulness
of human existence as such, but in light of the eschatological struggle against
the anomos — “the lawless one” — of the Second Letter to Thessalonians. In
Meier’s view, in order to understand this struggle, three suppositions con-
cerning history have to be taken into consideration: Resurrection, historical
interim, and the Day of Judgment. Because the Day of Judgment, that is to say,
the final triumph of anomos — Schmitt’s Antichrist — and the second parousia
of Christ are not yet at hand, mankind lives in the era of the interim, and more
precisely, in the era of a battle between so-called katechon and anomos.>* Also
katechon is a figure of the Second Thessalonians (2:3-11) and its function is
to restrain (katheon) the “lawless one” before the second coming of Christ. At
that time anomos will appear in its final form and the Lord will extinguish it by
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the manifestation of his coming. Until that happens, however, anomos, “whose
coming is according to the working of Satan”, performs deceitful wonders that
mislead people from the truth. Nevertheless, all this is part of God’s great plan:
“God sendeth them a working of error.” Its purpose is to try people’s belief
and to separate the wheat from the chaff in order to judge the latter.

For Schmitt, argues Meier, the greatest swindle of anomos and thereby also
the greatest test of God, is that history would have already ended — and that
from now on all battles against anomos would be useless and superfluous.
This cannot be true, however, because the second coming of Christ would
also mean the end of the world, but the end of the world is not yet at hand.
Katechon must exist. In his diary Schmitt in fact notes: “One must be able
to name katechon for every epoch of the past 1932 years. The position has
never gone unoccupied otherwise we would no longer exist.”?* It is the faith
in katechon, says Meier, which helps Schmitt to preserve his faith in the truth
of the Revelation and to remain in harmony with himself.?* It does not offer
only an answer to the question as to why there is still history — a delay of pa-
rousia — but it also protects the meaningfulness of historical action inasmuch
as the interim is simultaneously the era of a great test. In it the real believer is
distinguished from those who have chosen unrighteousness — and doubtlessly
Schmitt wanted to be counted amidst the righteous. From this perspective,
Schmitt’s skepticism of Christ’s pacifism and universalism become even
more understandable. Both pacifism and universalism imply a destruction of
the difference between katechon and anomos in history. However, it is not
possible for Christ to have won given that parousia takes place only in the
end of history. Therefore both pacifism and universalism must be, in the final
analysis, clever tricks of the Antichrist by means of which he pursues a total
domination of the historical world. For this reason, everything that opposes
the coming of this worldly Messianic kingdom, this “new practice”, in which
the Kingdom of God is realized on earth, represents katechon for Schmitt. In
his view, for instance the Holy Roman Empire, as well as Emperor Rudolph II
and Emperor Franz Joseph have been such restrainers. The greatest katechon in
the history of Christianity, however, has been the Catholic Church, the “Bride
of Christ”. It has not only restrained the impact of anomos and thereby of the
Antichrist, but also neutralized Christ’s influence in the social and political
spheres. It has done it by representing Christ — by giving His idea form and
visibility.?

Are we thus forced to conclude that Schmitt is a Christian through and
through — a Catholic in the ecclesiastical sense — and Nietzsche antichristian in
pagan sense? Are we forced to conclude that Schmitt affirms history, because
he believes in the Revelation according to which the end of history without
the end of the world can be nothing but a clever trick of the Antichrist — whilst
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Nietzsche affirms eternal recurrence, because he sees the seed of the end of
history and thereby, the death of God and the birth of the meaningless existence
of the last man in the Christian concept of history? Not necessarily. As far as
I can see, Nietzsche’s return to the pagan conception of eternal recurrence is
not entirely faithful to its pagan sources. For the Greeks, the eternal recurrence
denoted the supreme and objective order of things, in nature as well as in his-
tory, but for Nietzsche, as already Karl Lowith pointed out, it must be willed
and its task is to impose on man the ethical principle of absolute responsibility.
The whole concept of will is rather un-Greek, but it becomes even more so
if it is interpreted, like Nietzsche does, in terms of creative willing. Creative
willing derives from the Judeo-Christian tradition, from the belief that the
world and man are created by God’s creative will.”” Moreover, Nietzsche’s
continuous emphasis on the distant future was alien to the Greeks — but not at
all to the Christians who have been waiting for parousia since the end of the
first century. In addition, for Nietzsche, Dionysus represents above all a figure
of redemption, which reveals that he is pagan only in appearance, whilst the
core is purely Judeo-Christian. Nietzsche’s Dionysus is even more Christian
than Christ Himself insofar as Dionysus redeems the whole of existence, not
only its decadent manifestations.

‘What about Schmitt, then? Is he as traditional a Catholic as Meier claims? As
far as I can see, at least his late work alludes to another direction. Throughout
his career, Schmitt had criticized the modern law (Gesetz) for being a mere
artefact without substance. In the twenties he had criticized the Enlighten-
ment and in the thirties, Judaic thought for providing the intellectual origins
of this modern and nihilistic conception of law. However, in Der Nomos der
Erde (1950) Schmitt extended his criticism to the Judeo-Christian tradition
as a whole. He discovers in this tradition the true origin of the law without
substance inasmuch as he conceives it as the result of a “theological tension
between Judaic law and Christian grace”.?® Actually, this attitude becomes
manifest already in The Leviathan (1938). It is not only Judaism but the Judeo-
Christian tradition as a whole, which has paved the way for the law without
substance and consequently, for the decline of Western political rationality,
because this tradition has destroyed the “original and natural unity” of the
secular and the spiritual.?’ Therefore, instead of the Judeo-Christian tradition,
he turns in his late work to Greek and Roman sources in which the original
natural unity — the total concept of nomos — has not yet been obliterated. This
does not signify, however, that Schmitt had lost his faith in the Revelation
and that Meier’s interpretation is thoroughly incorrect. Rather, it could mean
that Schmitt wanted to direct Christianity towards paganism, towards the total
concept of nomos — the nomos that already St Paul had inactivated (katargeo),
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thus opening the door to the neutralization of every law: “We have been ina-
ctivated [katargethemen)] in relation to nomos” (Romans 7:6).>°

* * *

From the perspective of the sociology of concepts it is insignificant whether
Schmitt uses biblical symbolism or thinks in terms of a real believer — whether
he was a genuine Christian or a Roman Catholic who wanted to introduce
pagan elements into Christianity. Perhaps a completely non-antagonistic,
technological world characterized by a “Babylonian unity”, where things
govern themselves without visible authorities, is not only metaphorically but
also de facto dominated by the Antichrist. Be it as it may, all of Schmitt’s
central concepts — the sovereign decision, the constituent will of the people,
the friend-enemy distinction and the real possibility of war as the criterion
of the political, land-appropriation as the concrete condition of possibility
of the spatial social, political and theological order (nomos) — can be under-
stood, in my opinion, without any reference to a transcendent command of
God coming from the absolute outside. Meier states repeatedly that only the
“one thing is important” for Schmitt, but it was precisely Schmitt who, like
Gentile, frequently asserted: Silete theologi in munere alieno! In Meier’s view,
Schmitt’s political thought has a theological foundation, but he does not take
into account that Schmitt’s theology is profoundly political.
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the condition of the state of exception: “The messianic fulfilment of the law is
an Aufthebung of the [sovereign] state of exception, an absolutization of the ka-
targesis.” Agamben, Le temps, p. 169. On Schmitt’s position between Christianity
and paganism see Wolfgang Palaver, “Carl Schmitt on Nomos and Space.” Telos
No 106, Winter 1996, p. 124: “Schmitt’s thinking represents a kind of sacrificial
Christianity, between paganism and the true biblical spirit.”

150



8. APHILOSOPHY OF CONCRETE LIFE

The exceptional case has an especially decisive meaning which exposes the
core of the matter.

Carl Schmitt, The Concept of the Political

It is time to return to our initial question concerning the metaphysical charac-
ter of Schmitt’s thought. As we saw in the beginning of the book, Schmitt’s
metaphysics is based on a conviction that the modern Weltanschauung entails
the absolutization of immanence. Given that this tendency is, for Schmitt, eo
ipso evil — inasmuch as it dissolves all moral and political dualisms — it is at
least conceivable that his central concepts can be described as counter-concepts
to this tendency. Against it, Schmitt poses transcendence, not in the sense of a
substantial foundation of order but in the sense of openness of every order. For
Schmitt, concrete political acts and events are the instances of this openness.
As long as they exist — and Schmitt believes that they exist as long as human
being exists — they ceaselessly resist the closure of immanence. However,
these acts and events are not only events of resistance but also constitutive
events, that is to say, founding moments of order. This is why Schmitt’s central
political concepts are not only counter-concepts, signifying the entry of the
outside, but simultaneously ground concepts. For Schmitt, it is the moment
of the opening up of order which constitutes order. From the perspective of
the closure of immanence, as Schmitt perceives it, these moments appear as
impossible exceptions and unreal miracles but for him it is precisely these — by
no means impossible and unreal — exceptions and miracles which constitute
the order of human things.

In Political Theology this real miracle — the miracle of the real — is the so-
vereign decision. Through it, the “new and alien” interrupts the gapless unity
of the positivist legal system as well as the endless parliamentary discussion
based on the “metaphysics of indecision”. The sovereign decision comes from
the outside, but so does the constituent act of the people and the enemy, this
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“other and strange” of the self-enclosed humanity in a completely uniform
world. The enemy brings back the dynamic tension to where history seems to
end and where the banal factuality of being alive (a “mere dynamic” of life)
has replaced all meaningful existence. Moreover, although it was published
after Schmitt’s turn towards the thinking of “concrete order” and, as I would
like to say, towards a more immanent orientation, we can also find a concept
which can be defined in terms of the outside in Der Nomos der Erde. This
time the event — the constitutive exteriority — is land-appropriation, the Ur-akt
of every social and political order. It is not solely a reminder of the fact that
only God can give without appropriating. It is also a reminder of the fact that
“the universal history is not concluded”, as Kojeve had proposed, but remains
“open and in movement”. It is a remainder that things are not yet set in stone,
that men and peoples still have a future and not only a past, and that, as long
as man exists, new forms of nomos will be born in the course of history.

It is this event of the outside, this constitutive other that is Schmitt’s con-
crete. Perhaps it is “always exceeded and overtaken by the abstraction of its
specter”, as Jacques Derrida points out. Perhaps every appeal to the concrete
event of the outside is in vain. Inasmuch as one conceptualizes the concrete,
one always speculates on it — thus losing the concreteness of the concrete.” As
Hegelian as Derrida’s critique of Schmitt’s philosophy of concrete life is, it at
least forces to pay attention to the relationship between the concrete and the
concept in Schmitt’s thinking. One way to elucidate this problem is, of course,
to return to Schmitt’s rejection of Hegel’s philosophy. In Meier’s view, as we
have seen, Schmitt rejects Hegel’s philosophy, because it does not recognize
the “commandment that is given him from outside”, that is to say, by God.? In
my view, however, Schmitt rejects Hegel’s philosophy because for the latter
that which remains outside the concept — outside objective knowledge — is
identical to nothing. For Hegel, whatever does not make a difference in terms
of objective knowledge makes no difference at all.* In Schmitt’s view, however,
that which is outside objective knowledge is identical to nothing only from the
perspective of “rationalist schemes”. From the perspective of the philosophy
of concrete life, that which comes from the outside constitutes the foundation
of the collective existence of human beings. Therefore, Schmitt’s notion of
the concrete is not, in a Hegelian sense, a concept at all. Rather, it is a name,
perhaps an “impossible” one, for pure actuality outside all conceptualizations.’
It is a concrete rupture in and a foundation of a universe of abstract ideas and
general concepts. Life produces abstract reflections, but abstract reflections
can never produce life, as Schmitt would state it in the vein of Bakunin.

Perhaps, all concepts and reflections are powerless in the face of the conc-
rete. No abstraction can comprehend the concrete. It can only be experienced.
This is not to say that Schmitt would prefer “lived experience” to concepts and
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conceptual thinking. On the contrary, for him lived experience is as empty as
itis for Hegel. In Schmitt’s view, lived experience is the subjectivist response
of a romantic to the tyranny of objective reason. Schmitt’s response consists
instead of a concrete event outside both “lived experience” and objective
reason. This event can and presumably must be experienced, but it cannot
be reduced to subjective experience. It has an objective existence outside the
subject. Admittedly, especially in the case of the enemy, Schmitt appears to
have an inclination to nullify this non-conceptual objective existence. For
instance, in the end of Ex Captivitate Salus he seems to affirm the Hegelian
characterization of the concept absolutely: “In the reciprocity of recognition
of recognition lies the greatness of the concept.”® Had this been Schmitt’s last
word, the enemy would be nothing but a reflected image of the real enemy,
a mere simulacrum. However, Schmitt immediately adds that the objectivity
of the enemy is not objectivity of a concept but that of force: “The enemy is
an objective force [objective Macht]”.” The enemy is a force, a concrete and
a miraculous force, not a “metaphor or symbol”.® As a concrete force, the
enemy precedes reflection. It perturbs the world of the reflecting self — its
otherness and strangeness calls the self into question.’ The force of the enemy
disrupts my identity and no amount of reflection can reduce its difference into
an immanence of the same.'° Certainly, this force — as every political force
—can and must become an object of reflection, but this can occur only after the
event of the political has taken place. Even then the intellect is not capable of
exhausting it completely, because the event is not prior to reflection merely in
a temporal sense but also and above all ontologically. The event precedes and
is above reflection in the same way as the people’s constituent will precedes
and is above constitution. The event of the concrete is the objective but “un-
reflective” and “irrational” foundation of all reflections and rationalizations.
According to Schmitt, the only means of “taming” the “irrationality” of the
foundation is representation understood in terms of myth. Nevertheless, insofar
as myth itself is “irrational”, it does not rationalize the concrete but merely
exposes it in a “meaningful” form — in the same vein as the “rational” Roman
Church exposes in a “meaningful” form the “irrationality” of Christ.!!

We should not, however, confuse that which Schmitt calls the concrete with
the empirical reality of classical empiricism in which reality is understood
to be a discrete given revealed in sensation. Schmitt’s event of the concrete
— a “constitutive historical event [Ereignis]”'? — is not something given in
ordinary circumstances but something which disrupts the ordinary. The event
is a concrete event only if it is an exception, an extreme case. Moreover, the
event of the concrete is not something given but something to be produced.
Inasmuch as reason is not capable of producing but only of reflecting, it is
not reason which produces the event. Rather, it is will, the sovereign’s pure

153



and “irrational” will to decide. It is presumably for this reason that Schmitt’s
philosophy of concrete life has been described as voluntarist and irrationalist.
Nonetheless, its voluntarism is only apparent insofar as for him the “will” is
not a subjective faculty, but merely a conceptual substitute for the void at the
foundation of the event. It is the event which reveals the subject of the event,
and not the other way round: “The sovereign is whoever decides what consti-
tutes an exception.”!* Moreover, although the event of the concrete negates
and exceeds reason, Schmitt’s philosophy of concrete life is not without cer-
tain rationality. As argued in the beginning of the book, it contains a specific
rationality, namely that of the extreme: “Everything must be forced to the
extreme.” This is not only because the extreme case, the event of the concrete,
is more interesting than the rule, but also because it is the concrete condition
of possibility of every rule and order and thereby the ultimate foundation of
all rationality. It is the “event that founds an order”, not the other way round.
Besides, as all rationality, also the rationality of the extreme is based on the
exclusion of certain irrationality. In Schmitt’s view, all thought, which does
not recognize that order is created out of disorder and that rationality is based
on an “irrational” foundation, is itself irrational. Only thought which does
not eschew the exception and the extreme case is genuinely rational. For this
reason, it can be argued that Schmitt’s philosophy of concrete life aims at an
even more subtle form of rationality than that represented by abstract ratio-
nalism. In Schmitt’s view, it is more subtle because its rationality is “human
in the deepest sense”.!* The event of the outside, for instance a “definitive,
disjunctive decision”, is not an irrational miracle but a real fact of human life.
Genuine rationality consists of the recognition of this fact.

This is not to say that the event is after all included in the “rationalist sche-
mes” as a negation resulting in a higher rationalist synthesis. The concrete event
is and remains outside all “rationalist schemes”. The sovereign decision, the
people’s constituent act, the enemy, as well as land-appropriation — all these
events stay “outside and above” the immanence of reason. In other words, there
exists an insurmountable gap between the “irrational” foundation of order and
the established order. Nevertheless, unlike for instance in the work of Georges
Bataille, negativity is not unbound in Schmitt’s thinking, because in the final
analysis it is subordinated to positive results, that is to say, to the service of
order, tranquility, and peace. Bataille’s sovereignty refuses to submit to any
ends: “What is sovereign has no other end than itself.”!> Schmitt’s sovereignty,
instead, produces and guarantees a situation in its totality. Hence, in place of
Bataille’s free negativity there emerges Schmitt’s subordinated negativity — alt-
hough from Schmitt’s perspective it would be precisely Bataille’s negativity
that is not free but tainted by romanticism and as a consequence, thoroughly
servile.!® The people’s constituent act does not merely negate the existing
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constitution, it also creates a new one and furthermore, it even legitimates its
existence. The enemy does not only perturb our existing collective identity, it
is also the concrete precondition for the formation of a new identity. Land-ap-
propriation does not merely negate the existing nomos, it also renders possible
the creation of a new nomos. However, the subordination of negativity at the
service of order, security, and peace does not signify that Schmitt’s negativity
could be included within order. In fact, the event of the concrete can serve order
only to the extent that it is and remains exterior to it. The issue is not about a
higher synthesis but about the insurmountable togetherness of the founding
event and the established order, that is to say, the insurmountable togetherness
of the decision and the legal order, the constituent act and the constitution, the
friend and the enemy, land-appropriation and nomos.'” The decision creates
the legal order, but it does not cease to operate even after the order has been
created: “That constitutive power has once been exercised does not abrogate
or eliminate it.”'® It is always effectively present, resembling thus the psycho-
analytical notion of trauma in the origin of the ego, insofar as trauma goes on
marking the ego even after its formation. Besides, even though the event is put
into the service of norm and order, there exists no — previous or subsequent
—norm or order that could determine the nature of the event: “Righteous measu-
res are born and meaningful relations are formed”, but only on the grounds of
the “unrighteous” and “meaningless” event.'® There exists no measure, which
could determine the nature of the event of the concrete, because the event is
the measureless original measure (Ur-Mass) of all measures. The event is the
extreme case, which determines all other cases — including itself.

All this is not to say, however, that Schmitt’s thought would represent an
extreme point of view in relation to the political thought of the late moder-
nity in general. On the contrary, it is, as already noted, precisely because
of this rationality that Schmitt’s thinking seems to fit in perfectly with the
radical political thought of late modernity, as well as with the conceptually
articulated social structure of the 20" century in which the state of exception
(contingency) has increasingly become the rule (machine). In fact, Schmitt’s
thinking can be considered a crystallization of this structure, if not the finest,
then certainly one of its sharpest expressions in the sphere of political theory.
For this reason, if one wants to question Schmitt’s political thought, then one
should question the extremism of political thought of late modernity in gene-
ral, and if one wants to go beyond the extremism of this thought, erected on
the irreconcilable dialectics of the rule and exception, norma and extremitas,
yet without returning to classical political thought, one should concentrate,
perhaps, on the deconstruction of Schmitt’s thought.?
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Footnotes

o o 9

Schmitt, Der Nomos der Erde, p. 48. Admittedly, Schmitt, like Kojeve, thought
that the end of history is a real possibility today, but contrary to Kojeve, Schmitt
did not perceive this end in the satisfaction of the human desire for recognition.
He perceived it in the real possibility of humanity to commit a suicide by means
of the developed techniques of total annihilation: “This death would be the culmi-
nation of universal history, a collective reality analogous to the Stoic conception
according to which the suicide of an individual represents the culmination of his
liberty.” Carl Schmitt, “L’unité du monde II” (1956). In Du politique: “légalité et
légitimité” et autres essays. Pardes 1990, p. 246.

Derrida, Politics of Friendship, p. 117.

Meier, The Lesson, p. 16.

See especially Hegel’s critique of immediacy in G. W. F. Hegel, Phenomenology
of Spirit. Oxford University Press 1977, pp. 58-66.

In this sense, Carlo Galli’s remark that Schmitt “tries to think the unthinkable” is
correct. Galli, “Carl Schmitt’s Anti-liberalism”, p. 1611.

Schmitt, Ex Captivitate Salus, p. 89.

Schmitt, Ex Captivitate Salus, p. 89.

Schmitt, The Concept of the Political, p. 27.

“The enemy is a figure of our self-questioning.” Schmitt, Ex Captivitate Salus, p.
90.

For this reason, it could be argued that Schmitt’s enemy occupies structurally the
same place as the “other” in Emmanuel Levinas’ ethics in which the other, the
concrete face of the other, calls me in question, paving the way, not for hostility as
Schmitt would maintain, but for responsibility. However, unlike Levinas, Schmitt
wants to see the relationship between the self and the other as symmetrical. He
wants that, firstly, because a symmetrical relationship is not something natural but
something that must be wanted, something that must be produced by a political
will, and, secondly, because an asymmetrical relationship, which Levinas sees as
the precondition of responsibility, opens the door to absolute hostility. On Levi-
nas’ ethics of the other see for instance, Emmanuel Levinas, Totality and Infinity.
Duquesne University Press 1969.

Therefore Philippe Lacoue-Labarthe’s and Jean-Luc Nancy’s general statement,
according to which the search for myth and the desire for an event go hand in hand,
applies well also to Schmitt. See Philippe Lacoue-Labarthe and Jean-Luc Nancy,
Le myth nazi. Editions de I’ Aube 2003, p. 15.

Schmitt, Der Nomos der Erde, p. 42.

For this reason I cannot subscribe to Renato Cristi’s claim that the continuity of
Schmitt’s thought before and after 1933 is due to his “substantivist way of thinking”
and “metaphysics of substance” in which the “metaphysical core” of his “meta-
legal” thought can be found. See Renato Cristi, Carl Schmitt and Authoritarian
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Liberalism. University of Wales Press 1998, pp. 144-145. I admit that Schmitt
might have longed for substance and substantive grounds, but he fully realized
that modernity is marked by a fundamental loss of such grounds. I also admit that
Schmitt’s turn to “concrete order thinking” entails a turn to a more “substativist way
of thinking”, but even in this latter phase the metaphysical core of his “meta-legal”
thought does not lie there. Instead, it lies in the founding event of the concrete
without a foundation, without substance._

Schmitt, Roman Catholicism, p. 33.

Georges Bataille, Sovereignty. In The Accursed Share. Vol. 3. Zone Books 1993,
p- 382.

In Schmitt’s view, Bataille’s unbound sovereignty would be absolutely bound — or
rather servile — inasmuch as Bataille defines sovereignty in terms of irrational and
immediate moments of consumption: “The sovereign individual consumes and
does not labor.” Bataille, Sovereignty, p. 198. Although Bataille states that such
moments are nonproductive, miraculous and remain outside “all knowledge”,
from Schmitt’s perspective there would be nothing miraculous in such a moment,
because the individual who irrationally and immediately consumes — “truly en-
joys the products of this life” — is not free from the system of production. On the
contrary, he is an indispensable part of it, even though he can subjectively have
whatever experiences he likes and even ultimately “dissolve into NOTHING”, as
Bataille maintains. Only a romantic, this “metaphysical narcissist”, confuses his
moods — whether or not they have content — with reality and transforms it into a
source for his imagination and satisfaction. For Schmitt, it would not have been a
surprise that Bataille identifies sovereignty and sovereign consumption with the
moments of laughter, tears, death, eroticism, and war — even war becomes a mere
stimulant of imagination for Bataille — in addition to celebrating chance (occassio)
and preferring play to seriousness in general. On the other hand, it would have
been a surprise for Schmitt if Bataille had not withdrawn from political action into
the sphere of the mystical precisely at the moment when the times — World War II
—would have required the firmest of commitments. In Schmitt’s view, romanticism
and political activity are mutually exclusive: “Where political activity begins,
political romanticism ends.” Schmitt, Political Romanticism, p. 160.
Admittedly, this last dichotomy is in a sense spurious inasmuch as Schmitt argues
that nomos itself is a constitutive historical event (Ereignis). Schmitt, Der Nomos
der Erde, p. 42.

Schmitt, Verfassungslehre, p. 77.

Schmitt, Land and Sea, p. 59. Translation altered.

This critique is not the task of this little book. Those who are interested in such an
effort in its preliminary form, see Mika Ojakangas: “Carl Schmitt’s Real Enemy:
The Citizen of the Non-exclusive Democratic Community?” European Legacy.
Vol 8, No 4, 2003.
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